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From: Joshua McMurray, Planning Manager

SUBJECT: Authorization to Execute a Purchase and Sale Agreement with
FSP Properties LLC. for the Sale of Property at 310 4" Street and
305 5 Street (APN’s: 035-163-014 and 035-163-007)

Summary and Background

The properties at 310 4" Street and 305 5" Street (APN's: 035-163-014 and
035-163-007) are owned by FSP Properties, LLC. The last full-time tenant to
most recently use the building and parking lot was the Oakley ACE Hardware
until they moved to their current location in the newly renovated Oakley Plaza in
2014. Since that time the property has mostly remained vacant with the
exception of the limited use by the Halloween Outlet the past two years (2014
and 2015). The property consists of two parcels of land, totaling .56-acres. The
site is improved with an approximately 10, 816 square foot building built in 1972.
The property is also improved with a 15,000 square foot paved parking lot with
32 parking spaces, perimeter fencing and trash enclosure. The building itself has
four roll-up doors in which two are accessed from the parking lot and two from 5™
Street.

Staff has been working with the owner of the property as potential uses came
forward, although nothing materialized over the past few years. During this time
Staff has always had an interest in this building and property as it has many
unique features in terms of its location, size and improvements (roll up doors and
access as mentioned above). In January of 2016, the property owner met with
Staff to discuss their continued desire to sell the property and to further explain
the challenges of attracting retail tenants to this location. Staff does understand
these challenges as they were present with the Oakley ACE Hardware store and
the two times the Halloween Outlet located there. This building, although within
the Downtown Specific Plan area, is not a prime retail location and does lend
itself more towards a public use, such as a corporation yard.

The main use of the building and parking lot will be a corporation yard (a place to
store equipment and supplies) to be used primarily by the City’s Public Works
Department. With the purchase of the building, the City plans to make some minor




cosmetic upgrades to the building and parking lot which will require a separate
Design Review application and public notice which will be brought back to the City
Councit in the coming months.

One other item of note is the upcoming Library Ballot Measure which, if approved
by the voters of Oakley, would allow a new Library and Learning Center to be
built on the Civic Center Campus. This new facility would occupy most of the
area where the current City corporation yard exists. Although not a driving factor
in the decision to purchase this property, if the Ballot Measure is approved, the
City would have to find an alternative location for the corporation yard. This
purchase would not require the relocation of the corporation yard in the event of
a successful Ballot Measure.

Lastly, Oakley is a growing community which has resulted in a need for
increased maintenance of the City's roads, parks and public facilities. Relocating
the corporation yard to a larger facility with a building that has room for covered
storage and a shop area will allow for our current maintenance needs as well as
position the City for future growth.

Neighborhood Outreach

Staff mailed out a letter to adjoining property owners that outlmed the planned
purchase of this property and the future use of the site as a corporation yard. This
letter and map of properties in which the letter was mailed to is attached to this
report. At the time this report was written there have been no inquires as a result of
the mailer.

Purchase Agreement

The Purchase Agreement contains the terms for the purchase of the property. The
purchase price is $740,000, with a $25,000 deposit. Staff did not have an appraisal
done on this property but have had several recent appraisals done in the nearby
area. Appraisals have given market values for buildings in the area a range of value
from $62 to $115 a square foot. Typically the appraisals assign a higher square foot
value to smaller buildings and as the square footage increases on a structure the
corresponding square foot value decreases. In this case the purchase price of
$740,000 equates to $68.42 per square foot which is at the low end of comparable
values in the area.

Fiscal Impact
If Council formally considers approval of the Purchase and Sale Agreement, the

purchase price of $740,000 will be paid for out of the City’s General Fund.

Recommendation

Staff recommends that the Council adopt the resolution approving the Purchase and
Sale Agreement with FSP Properties LLC. for the Sale of Property at 310 4th Street
and 305 5th Street (APN'’s: 035-163-014 and 035-163-007).




Attachments
1) Site Map
2) Resolution
3) Purchase and Sale Agreement
4) Property Owner Outreach Lefter and Map




Attachment 1

Vicinity Map
310 4t Street and 305 5t Street
APN’s: 035-163-014 and 035-163-007




Attachment 2

RESOLUTION NO. XX-16

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF OAKLEY
AUTHORIZING THE CITY MANAGER TO EXECUTE A PURCHASE AND SALES
AGREEMENT WITH FSP PROPERTIES, LLC. FOR THE PURCHASE OF
PROPERTY LOCATED AT 310 4" STREET AND 305 5™ STREET (APN'S: 035-
163-014 AND 035-163-007)

BE IT RESOLVED by the City Council of the City of Oakley that the City
Manager is hereby authorized and directed to sign on behalf of the City that certain
Purchase and Sales Agreement between the City and FSP Properties, LLC. for the
purchase of property located at 310 4™ Street and 305 5" Street (APN's: 035-163-
014 and 035-163-007).

The foregoing resolution was introduced at a regular meeting of the

Oakley City held on the 22" day of March 2016, by Councilmember

. who moved its adoption, which motion being duly

seconded by Councilmember , was upon voice vote carried
and the resolution adopted by the following vote:

AYES:
NOES:
ABSTENTION:
ABSENT:
APPROVED:
Kevin Romick, Mayor Date
ATTEST:

Libby Vreonis, City Clerk

Date




Attachment 3

PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (this “Agreement’) is entered into this

, 2016 (the date upon which this Agreement was approved by the governing board of the

City of Oakley, and hereinafter referred to as (the “Effective Date’) by and between the FSP Properties

LLC, a California Limited Liability Corporation (collectively, "Seller’), and the City of Oakley, a political

subdivision of the State of California (‘Buyer”). Seller and Buyer are hereinafter referred to collectively as
the "Parties”.

WHEREAS, Seller is the owner of that certain real property in the Cily of Oakley, Contra Costa
County, California, known as APN's 035-163-014 and 035-163-007, located at 310 4t Street and 305 50
Street in the City of Oakley, California, and more particularly described in Exhibit A attached hereto and
incorporated herein by this reference (the “Land”);

WHEREAS, in accordance with the terms and conditions contained herein, Buyer desires to
purchase, and Seller desires to sell, the Land together with all improvements located thereon and all
easements, hereditaments, and appurtenances belonging to or inuring to the benefit of Seller and
pertaining to the Land (all of the foregoing collectively hereinafter, the "Property”):

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties agree as follows.

1, Agreement to Sell and Purchase: As Is Purchase. Seller agrees o sell and Buyer
agrees to purchase the Property subject to the terms and conditions of this Agreement.

2, Purchase Price. The purchase price for the Property ("Purchase Price’) shall be Seven
Hundred and Forty Thousand Dollars ($740,000.00).

(a) Initial Deposit. Upon execution of this Agreement by Buyer and Sefler and the Escrow being
opened by Escrow Holder as evidenced by Escrow Holder's written acceptance of this
Agreement (the “Escrow Date’), Buyer shall, within three (3) business days thereafter,
deposit into Escrow cash or other immediately available funds in the amount of Twenty Five
Thousand Dollars ($25,000) (the “Initial Deposit’).  The remainder of funds shall be
available in escrow three (3) days before close of escrow date fo ensure prompt closing.

3. Conveyance of Title. At the close of escrow (the "Closing’), Seller shall convey by grant
deed fo Buyer marketable fee simple fitle to the Propeity, free and clear of all recorded and unrecorded
fiens, encumbrances, assessments, leases and taxes except:

(a)' taxes for the fiscal year in which the escrow for this transaction closes, which shall be
prorated as of the Closing and handled in accordance with Section 4986 of the California Revenue and
Taxation Code; and

(b) the Permitted Exceptions (as defined below).
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4. Escrow: Escrow Instructions. Within five (5) business days following the Effective Date,
the Parties shall open an escrow to consummate the purchase and sale of the Property pursuant to this
Agreement at the office of Old Republic Tille Company located at Concord, California ("Title Company” or
“Escrow Agent’) or such other fitle company as may be mutually agreed upon by the Parties. Upon the
opening of escrow, the Parties shall deposit with the Escrow Agent an executed copy of this Agreement,
which collectively shall serve as the joint escrow instructions of Buyer and Seller for this fransaction,
together with such additional instructions as may be executed by the Parties and delivered to the Escrow
Agent.

(a) Escrow Fees. Any and all title and escrow fees relating to this transaction shall be split in half
between the buyer and the seller.

5. Title Review: Inspection Period and “AS 1S" Sale.

{a) Title Documents.

(1) Within seven (7) days following the opening of escrow, Seller shall deliver or
cause to be delivered to Buyer a prefiminary lile report (*Preliminary Report’) on the Property issued by
the Title Company, setting forth all liens, encumbrances, easements, restrictions, conditions, pending
litigation, judgments, administrative proceedings, and other matters of record affecting Seller's tile to the
Property, together with copies of all documents relating to exceptions listed in the Prefiminary Report (“Title
Exceptions”) and complete and legible copies of all instruments referred to therein, as requested by Buyer.

(2) Within ten (10) calendar days following Buyer’s receipt of the Preliminary Report,
Buyer shall notify Seller (the "Disapproval Notice") in writing of Buyer's disapproval of any Title Exception
(the “Disapproved Exceptions’). Al other Title Exceptions shall be referred fo as “Permitted
Exceptions”. Buyer's failure to deliver a Disapproval Notice in accordance with the foregoing shali be
deemed (i) Buyer's acceptance of the Preliminary Report and all Title Exceptions shall be deemed
Permitted Exceptions and (i) Buyer's waiver of its right to terminate this Agresment under this Section 5(a}.

(3) Within (5) calendar days after receipt of the Disapproval Notice, Seller shall notify
Buyer in wriing which Disapproved Exceptions, if any, will be removed by Seller prior to the Closing. If
Seller so elects to cure any such Disapproved Exceptions, the same shall be removed from record litle by
Seller at Seller's expense {or otherwise rendered acceptable to Buyer) prior to the Closing and such
Disapproved Exceptions shall not consfitute Permitted Exceptions. If Seller does not notify Buyer that
Seller will remove all Disapproved Exceptions, Buyer shall defiver written notice o Seller and Escrow Agent
within ten (10) calendar days of the date of delivery of the Disapproval Notice of Buyer's election to either:
(i) terminate this Agreement; or {ii) waive its right to terminate this Agreement pursuant to this Section
5(a)(3) and consummate the purchase of the Property subject to the Disapproved Exceptions that Seller
has not agreed to remove without reduction in the Purchase Price and such Disapproved Exceptions shall
thereafter be deemed additional Permitled Exceptions. Buyer's failure to provide the foregoing notice shall
deemed (A) Buyer's waiver of Buyer's right fo terminate this Agreement under Section 5(a)(3){i) and (B)
Buyer's election to consummate the purchase in accordance with Section 5(a){3){ii}.

{4) It shall be a condition of the Closing that Title Company shall deliver to Buyer,

within five (5) days after Buyer has waived or deemed to have waived its right to terminate the Agreement
under this Section 5(a)(3), and in no event later than seven (7) days prior to the Closing, a titte commitment
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for an GLTA Title Insurance Policy (“Title Policy”) to be issued by Title Company in the amount of the
Purchase Price for the benefit and protection of Buyer, showing fitie to the Property vested in Buyer,
subject only to the Permitted Exceptions, including such endorsements as may reasonably be requested by
Buyer, and committing Title Company to issue the Title Policy to Buyer upon the Closing.

(b) Inspection Period

(1) Buyer acknowledges that Seller desires to sell the Property in its “as-is” condition.
The parties agree that for a period of thirty {30) calendar days following the Effective Date (the “Inspection
Period") Buyer may further evaluate and specifically inspect the Property. Buyer and Buyer's authorized
agents and representatives, may enter onto the Property at any reasonable time upon giving the occupant
at least twenty-four hours advance notice and from time to time to survey and inspect the Property. Testing
may be conducted, including, but not limited to, soil and groundwater sampling. Buyer shall pay costs of all
inspection and testing services,

(2) Buyer will undertake its inspection and other due diligence of the Property at its
sole cost and expense. Buyer will indemnify, protect, defend with counsel reasonahly acceptable to Seller,
and hold Seller harmless from all claims (including claims of fien for work or labor performed or materials or
supplies furnished), demands, fiabilities, losses, damages, costs, fees, and expenses, including Seller's
reasonable attorney fees, costs, and expenses, arising from the acts or activities of Buyer or Buyer's
agents or representatives in, on, or about the Property during or arising in connection with the Buyer's
inspections of the Property. Buyer shall return the Property as nearly as possible to the same condition the
Property was in prior to such entry or activities. :

(3) If Buyer determines, in its sole discretion, that the Property is unacceptable for
Buyer's purposes, Buyer may terminate this Agresment by delivering hefore the expiration of the Inspection
Period wiilten notice to Seller and Escrow Agent of Buyer's election to terminate this Agreement. In
addition, upon such a termination, Buyer shall immediately return the Property Information (as defined
below) and any other documents or materials provided by Seller to Buyer in conjunction with Buyer's
inspection and investigation of the Property, and deliver to Selfer, without any representation or warranty,
all non-proprietary third party studies and reports obtained during the course of Buyer's inspections and
investigations of the Property. If Buyer does not give notice of termination prior to the expiration of the
Inspection Period, Buyer shalf be deemed to have waived its right to terminate this Agreement under this
Section 5(b) and this Agreement shall continue in full force and effect.

(c) Buyer's Reliance on Buyer's Inspection of Property; “AS (8" Purchase. TO THE
MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW AND EXCEPT FOR SELLERS
REPRESENTATIONS AND WARRANTIES IN SECTION 13 OR AS OTHERWISE EXPRESSLY SET
FORTH IN THIS AGREEMENT (COLLECTIVELY, “SELLER'S WARRANTIES"), THIS SALE IS MADE
AND WILL BE MADE WITHOUT REPRESENTATION, COVENANT OR WARRANTY OF ANY KIND
(WHETHER EXPRESS, IMPLIED, OR, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW)
BY SELLER. AS A MATERIAL PART OF THE CONSIDERATION FOR THIS AGREEMENT, BUYER
AGREES TO ACCEPT THE PROPERTY ON AN "AS IS” AND “WHERE S BASIS, WITH ALL FAULTS,
AND WITHOUT ANY REPRESENTATION OR WARRANTY, ALL OF WHICH SELLER HEREBY
DISCLAIMS, EXCEPT FOR SELLER'S WARRANTIES. EXCEPT FOR SELLER'S WARRANTIES, NO
WARRANTY OR REPRESENTATION IS MADE BY SELLER AS TO FITNESS FOR ANY PARTICULAR
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PURPOSE, MERCHANTABILITY, DESIGN, QUALITY, CONDITION, OPERATION OR INCOME,
COMPLIANCE WITH DRAWINGS OR SPECIFICATIONS, ABSENCE OF DEFECTS, ABSENCE OF
HAZARDQOUS OR TOXIC SUBSTANCES, ABSENCE OF FAULTS, FLOODING, OR COMPLIANCE WITH
LAWS AND REGULATIONS INCLUDING, WITHOUT LIMITATION, THOSE RELATING TO HEALTH,
SAFETY, AND THE ENVIRONMENT. BUYER SPECIFICALLY ACKNOWLEDGES, REPRESENTS AND
WARRANTS TO SELLER THAT PRIOR TO CLOSING BUYER AND ITS AGENTS WILL HAVE
THOROUGHLY INSPECTED AND INVESTIGATED THE PHYSICAL, ENVIRONMENTAL, ECONOMIC
USE, COMPLIANCE, AND LEGAL CONDITION OF THE PROPERTY AND THAT, OTHER THAN THE
SELLER'S WARRANTIES, BUYER IS NOT NOW RELYING, AND WILL NOT LATER RELY, UPON ANY
REPRESENTATIONS AND WARRANTIES MADE BY SELLER OR ANYONE ACTING OR CLAIMING TO
ACT, BY, THROUGH OR UNDER OR ON SELLER'S BEHALF CONCERNING THE PROPERTY. BY
BUYER PURCHASING THE PROPERTY AND UPON THE OCCURRENCE OF THE CLOSING, EXCEPT
FOR A CLAIM WITH RESPECT TO SELLER'S WARRANTIES, BUYER WAIVES ANY AND ALL RIGHT
OR ABILITY TO MAKE A CLAIM OF ANY KIND OR NATURE AGAINST SELLER OR ANY MEMBER
THEREOF FOR ANY AND ALL DEFICIENCIES OR DEFECTS IN THE PHYSICAL CHARACTERISTICS
AND CONDITION OF THE PROPERTY WHICH HAVE BEEN DISCLOSED, OR WOULD BE DISCLOSED,
BY SUCH INSPECTION, AND EXPRESSLY AGREES TO ACQUIRE THE PROPERTY WITH ANY AND
ALL OF SUCH DEFICIENCIES AND DEFECTS. THE PROVISIONS OF THIS SECTION 5(c) SHALL
SURVIVE INDEFINITELY ANY CLOSING OR TERMINATION OF THIS AGREEMENT AND SHALL NOT
BE MERGED INTO THE GRANT DEED OR ANY OF THE OTHER CLOSING DOCUMENTS.,

(d} Inspection Contingency Release. It is understood by both parties that after (30} days upon
execution of this contract, the twenty five thousand dollar ($25,000) deposit will become nonrefundable
unless the buyer, in wriling elects to terminate the contract. The failure of Buyer to notify Seller in writing
during the Due Diligence Period of Buyer's disapproval of the results of the Inspections shall be deemed to
constitute Buyer's approval of such results. The cost of any additional such Inspections shall be bomne by
Buyer.

Seller's Initials Buyer's Initials
6. Closing Documents and Funds.
(a) Seller.

(1) Within five (5) days prior to Closing, Seller shall deposit into escrow all of the following:

(i) a grant deed (‘Grant Deed") duly executed and acknowledged, conveying to
Buyer good and marketable fee simple title to the Property, subject only to the
Permitted Exceptions;

(i} Seller's affidavit of non-foreign status and Seller's certification that Seller is a
resident of California, each executed by Seller under penalty of perjury as required
by state and federal law; and

(iti) Such additional duly executed instruments and documents as the Escrow Agent
may reasonably require to consummate the transaction contemplated hereby.
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(2) Unless Seller elects to have the following charges deducted from the funds to be
distributed to Seller at Closing, no later than five (5) business days prior to Closing, Seller shall deposit into
escrow immediately available funds in the amount necessary to pay all governmental conveyance fees and
transfer taxes.

{b) Buyer.

(1) Within five (5) days prior to Closing, Buyer shall deposit info escrow such additional duly
executed instruments and documents as the Escrow Agent may reasonably require o consummate the
transaction contemplated hereby.

(2) No less than five (5} business days prior to the Closing, Buyer shall deposit into escrow
immediately available funds in an amount is equal to:

(i) the Purchase Price as adjusted by any prorations between the Parties; and
(ii} the premium for the Title Poifcy;

(iii) the recording fees;

(iv) its respective notary fees; and

{v) escrow fees,

7. Close of Escrow. Unless this Agreement is terminated pursuant fo the terms hereof or
extended by mutual written consent of the Parties, the Closing shall occur no= later than July 1, 2016,
unless mutually agreed upon by all parties. The Escrow Agent shall close escrow by: () causing the Grant
Deed to be recorded in the official records of Confra Costa County, California; (i) issting the Title Policy
and delivering same to Buyer; {iii) defivering fo Seller the monies constituting the Purchase Price less
prorated amounts and charges to be paid by or on behalf of Seller; and {iv) delivering to Buyer the original
Grant Deed, together with a conformed copy thereof indicating recording information thereon. Possession
of the Property shall be delivered to Buyer at the Closing.

8. Default. The failure of either parly to meet, comply with or perform any material covenant,
agreement or obligation hereunder, within the time limits and in the manner required, either prior to or at
Closing, for any reason other than the termination of this Agreement pursuant to a right to so terminate
expressly set forth in this Agreement or if any representation, warranty or covenant set forth herein of either
party is Unfrue or inaccurate in any material respect shall constitute a default under this Agreement. In the
event of a default hereunder by Seller or Buyer, the defaulting party shall have five (5) days after receipt
of written notice from the non-defaulting party to fully cure or remedy such default. If the defaulting party
fails to cure a default within such 5-day period, the non-defaulting party as its sole remedy shall be entitled
to (i) terminate this Agreement (by delivering notice to the non-defaulting party and Title Company); or
(ii) treat this Agreement as heing in full force and effect and pursue the specific performance of this
Agreement.
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9. Prorations. At the Closing, the Escrow Agent shall make the following prorations:
property taxes shall be prorated as of the Closing based upon the most recent tax bill available, including
any property taxes which may be assessed after the Closing but which pertain to the period prior to the
transfer of title to the Property to Buyer, regardless of when or to whom notice thereof is delfivered. Buyer
shall pay all escrow fees and premiums for the Title Policy and Seller shall pay any documentary transfer
taxes. All other closing costs shall be apportioned according to prevailing local custom in Contra Costa
County, California.

10.  Buyer's Conditions to Closing. The Closing and Buyer's obligation to purchase the
Property are conditioned upon: (i) the performance by Seller of each abligation fo be performed by Seller
under this Agreement within the applicable time period, or the waiver by Buyer of such obligation; and (i)
the commitment by Title Company to issue and deliver the Tifle Policy, subject only to the Permitted
Exceptions.

~ Should any condition to ¢losing fail fo occur, excepting any such conditions that have been waived
by Buyer, Buyer shall have the right, exercisable by giving written notice to Seller, to cancel the escrow,
terminate this Agreement, and recover any and alf amounts paid by Buyer to Seller or deposited with the
Escrow Agent by or on behalf of Buyer. The exercise of this right by Buyer shall not constitute a waiver by
Buyer of any other rights Buyer may have at law or in equity.

11.  Studies, Reports and Investigations; Governmental Approvals; Hazardous
Substances, Seller agrees to make available to Buyer within five (5) business days following the Effective
Date, any and all information, studies, reports, investigations and other obligations concerning or relating fo
the Property which are in Seller's possession or which are reasonably available to Seller, including without
limitation surveys, studies, reports and investigations concerning the Property's physical, environmental or
geological condition, habitability, or the presence or absence of Hazardous Materials in, on or under the
Property and the compliance by the Property with Environmental Laws (as defined in Exhibit_B)
{collectively, the “Property Information”). Buyer further acknowledges and agrees that the Property
Information is given for informational purposes only and that Property Information does not consitute a
representation or warranty that the adverse conditions (if any) so disclosed to Buyer are the only adverse
conditions that may exist at or otherwise affect the Property and, without limiting the scope or generality of
Section 5, but except for a breach of Seller Warranties, Buyer expressly assumes the risk that adverse
physical, environmental, financial and legal conditions may not be revealed by Buyer's inspection and
evaluation of the Property and the Properly Information.

Without limiting the provisions of Sections 5(c), before expiration of the Inspection Period Seller
shall deliver to Buyer a Natural Hazard Disclosure Statement with regard to the Property (the "NHDS").
Buyer acknowledges and agrees that: (a) the NHDS shall be prepared by an independent third party at
Seller's request and, notwithstanding anything to the contrary in the NHDS, Seller makes no representation
or warranty as to the accuracy of the information contained therein; and (b) to the extent permitted by law,
Buyer releases Seller from any other obligation to make disclosures pursuant to California Government
Code Sections 8589.3, 8589.4 and 51183.5 and California Public Resources Code Sections 2621.9, 2694
and 4136, and waives any claims based on or arising out of or in connection with such sections, except to
the extent that Seller has actual knowledge of information contrary to that contained in the NHDS and
willfully and intentionally fails to disclose such information to Buyer.
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12, Seller's Conditions to Closing. The Closing and Seller's obligation to sell the Property
pursuant to this Agreement are conditioned upon: (i) the performance by Buyer of each obligation o be
performed by Buyer under this Agreement within the applicable time period, or waiver by Seller of such
obligation; and {ii) Buyer's representations and warranties contained in this Agreement being true and
correct as of the Effective Date and the Closing.

13.  Seller's Representations. Seller is the owner of the Property and has all right, title and
interest to transfer the same to Buyer.

14.  Seller's Covenants. Seller covenants that from the Effective Date and through the
Closing, Seller: (i) shall not permit any liens, encumbrances, o gasements to be placed on the Property,
other than Permitted Exceptions; (i) shall not enter into any agreement regarding the sale, rental,
management, repair, improvement, or any other matter affecting the Property that would be binding on
Buyer or the Property after the Closing without the prior written consent of Buyer; (iii) shall not permit any
act of waste or act that would tend to diminish the value of the Property for any reason, except that caused
by ordinary wear and tear; and (iv) shall maintain the Property in its condition as of the Effective Date,
ordinary wear and tear excepted, and shall manage the Property substantially in accordance with Seller's
established practices. :

15.  Buyer's Representations, Warranties and Covenants. Buyer represents, warranis and
covenants that this Agreement and alf other documents delivered in connection herewith, prior to or at the
Closing: {i) have been duly authorized, execuled, and delivered by Buyer; (ii} are binding obligations of
Buyer; and {iii) do not violate the provisions of any agreement to which Buyer is a party. Buyer further
represents and warrants that the persons who have executed this Agreement on behalf of Buyer have are
duly authorized to do, that Buyer has the legal right to enter into this Agreement and to perform all of ifs
terms and conditions, and this Agreement is enforceable against Buyer in accordance with its terms.

16.  Damage and Destruction. In the event of any damage or other loss to the Property, or
any portion thereof, caused by fire or other casualty prior to the Closing in an amount not exceeding
$25,000, Buyer shall not be entitied to terminate this Agreement, but shall be obligated to close the escrow
and purchase the Property as provided in this Agreement, without abatement in the Purchase Price,
provided that Seller shall: (i) assign and transfer to Buyer all of Seller's rights under any insurance policy
covering the damage or loss, and all claims for monies payable from Seller's insurer(s) in connection with
the damage or loss, and (i) pay to Buyer at the Closing the amount of Seller's deductible under the
insurance policy or policies covering the damage or loss. In the event of damage or destruction of the
Property or any portion thereof prior to the Closing in an amount in excess of $25,000, Buyer may elect
either to terminate this Agreement upon written notice to Seller, or to consummate the purchase of the
Property, in which case Seller shall (i) assign and transfer to Buyer all of Seller's rights under any insurance
policy covering the damage or loss, and all claims for monies payable from Seller's insurer(s) in connection
with the damage or loss, and (ii) pay to Buyer at the Closing the amount of Seller's deductible under the
insurance policy or policies covering the damage or loss. In the event Buyer elects to terminate this
Agreement, all funds and documents deposited info escrow by or on behalf of Buyer shall be retumed to
Buyer, and all rights and obligations hereunder shall terminate.

17.  Brokers. Each party represents to the other that they have not discussed this Purchase
and Sale agreement or the subject matter hereof with any real estate broker, agent, or salesperson, so as
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to create any legal right in any such broker, agent, or saleperson to claim a real estate commission, finders
fee, or similar compensation from either party with respect to the sale andlor conveyance of property
contemplated in this agreement, with the express exception of Matt Hagar of JMA Commercial Services,
who will be paid exclusively by the seller in a separate agreement between seller and agent.Fach Party
agrees lo defend, indemnify and hold harmless the other Party from any claims, expenses, costs or
liahilities ansmg in connection with a breach of this warranty and representation. The terms of this Section
shall survive the expiration or earlier termination of this Agreement.

18.  Assignment. Buyer shall not have the right to assign any rights and obligations under this
Agreement to any party without the prior written approval by Seller.

19, Notices. Except as otherwise specified in this Agreement, all notices to be sent pursuant
to this Agreement shall be made in writing, and sent to the Parties at their respective addresses specified
below or to such other address as a Party may designate by written notice delivered to the other parties in
accordance with this Section. All such notices shall be sent by:

(i) personal delivery, in which case notice is effective upon delivery;

(i) certified or registered mail, return receipt requested, in which case notice shall be
deemed delivered on receipt if delivery is confirmed by a return receipt;

(iii} nationally recognized overnight courier, with charges prepaid or charged to the
sender's account, in which case notice is effective on delivery if delivery is confirmed by the
delivery service;

(iv) facsimile transmission, in which case notice shall be deemed delivered upon
transmittal, provided that (a} a duplicate copy of the notice is promptly delivered by first-class or
certified mail or by overnight delivery, or (b} a transmission report is generated reflecting the
accurate transmission thereof. Any notice given by facsimile shall be considered to have been
received on the next business day if it is received after 5:00 p.m. recipient's time or on a non-
business day.

Seller: Buyer:

FSP Properties LLC City of Oakley

390 Carrol Ct Ste D 3231 Main Street
Brentwood CA 94513 Oakley, California 94561
Attn: Gil Hagar Attn: City Manager
9256-250-9829 ‘ Telephone: (925) 625-7000

Facsimile: (925) 625-9194

20, Litigation Costs. If any legal action or any other proceeding, including arbitration or action
for declaratory relief, is brought for the enforcement of this Agreement or because of an alleged breach or
default in connection with this Agreement, the prevailing Party shall be entitlied to recover reasonable
attorneys' fees and other costs, in addition to any other relief to which such Party may be entitled.
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21, Waivers: Modification. No waiver of any breach of any covenant or provision of this
Agreement shall be deemed a waiver of any other covenant or provision hereof, and no waiver shall be
valid unless in writing and executed by the waiving party. An extension of time for performance of any
obligation or act shall not be deemed an extension of the time for performance of any other obligation or
act, and no extension shall be valid unless in writing and executed by the waiving party. This Agreement
may be amended or modified only by a written instrument executed by the Parties.

22, Successors. This Agreement shall bind and inure to the benefit of the respective heirs,
personal representatives, successors and assignees of the Parties.

23. Provisions Not Merged With Deeds. None of the provisions, terms, representations,
warranties and covenants of this Agreement are intended to or shall be merged by the Grant Deed, and
neither the Grant Deed nor any other document shall affect or impair the provisions, terms, representations,
warranties and covenants contained herein. Without limiting the generality of the foregoing, Seller's
representations, warranties and covenants contained herein shall survive the Closing.

24.  Construction. The section headings used herein are solely for convenience and shall not
he used fo inferpret this Agreement. The Parties acknowledge that this Agreement is the product of
negotiation and compromise on the part of both Parties, and the Parlies agree, that since both Parties have
participated in the negotiation and drafting of this Agreement, this Agreement shall not be construed as if
prepared by one of the Parties, but rather according to its fair meaning as a whole, as if both Parties had
prepared it.

5.  Action or Approval. Where action andfor approval by Buyer is required under this
Agreement, Buyer's Executive Director may act on andfor approve such matter unless the Executive
Director determines in his or her discretion that such action or approval requires referral to Buyer's Board
for consideration. The time periods afforded Buyer for any event, inspection, feasibility, due diligence,
escrow closing or otherwise shall not be extended by any such referral to Buyer's Board.

26. Entire Agreement. This Agreement, including Exhibits A and B aftached hereto and
incorporated herein by this reference, contains the enfire agreement between the Parties with respect to the
subject matter hereof, and supersedes all prior written or oral agreements, understandings, representations
or statements between the Parties with respect to the subject matter thereto.

27.  Counterparts, This Agreement may be executed in one or more counterparts, each of
which shall be an original and all of which taken together shall constitute one and the same instrument.

28. Severability. If any term, provision, or condition of this Agreement is held by a court of
competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement shall continue in full
force and effect unless the rights and obligations of the Parties have been materially altered or abridged
thereby.

29.  No Third Party Beneficiaries. Nothing in this Agreement is intended to or shall confer
upon any person, other than the Parties and their respective successors and assigns, any rights or
remedies hereunder.
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30.  Parties Not Co-Venturers. Nothing in this Agreement is intended to or shall establish the
Parties as partners, co-venturets, or principal and agent with one another.

31, Non-Liability of Officials, Employees and Agents. No member, official, employee or
agent of Buyer shall be personally liable to Seller or its successors in interest in the event of any default or
breach by Buyer or for any amount which may become due to Selter or its successors in interest pursuant
to this Agreement.

32. Time of the Essence. Time is of the essence for each condition, term, obligation and
provision of this Agreement.

33.  Governing Law. This Agreement shall be govermned by and construed in accordance with
the laws of the State of California without regard to principles of conflicts of laws.

34.  Time for Performance. When the time for performance of any obligation under this
Agreement is to be measured from another event, such time period shall include the day of the other event.
If the day of the time for performance is not a regular business day, then the time for such performance
shall be by the regular business day following such day.

39, 1031 Tax Exchange. Buyer acknowledges that seffer intends fo complete 1031 exchange.
Buyer agrees to fully cooperate with 1031 exchange at no expense o the buyer.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the dale first wiitten
above,

BUYER:
CITY OF CAKLEY
By:

Bryan H. Montgomery
lts: City Manager

ATTEST:

By.
Libby Vreonis, City Clerk

APPROVED AS TO FORM:

City General Counsel
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SELLER:

By:
Gil Hagar
FSP Properties LLC, Managing Member

310 41h Stree and 305 5th Street Purchase and Sales Agreement
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Exhibit A
LEGAL DESCRIPTION OF THE PROPERTY

(to be attached)
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Exhibit B

HAZARDOUS MATERIALS; ENVIRONMENTAL LAWS

“Environmental Laws” shall mean all present and future federal, state and local laws, statutes,
rules regulations, ordinances, standards, directives, interpretations and conditions of approval, all
administrative or judicial orders or decrees and all guidelines, permits, license approvals or other
entitlements, or rules of common law pertaining fo the protection of the environment, natural resources,
wildlife, human health or safety, or employee or community right-to-know requirements related to the work
being performed pursuant to this Agreement.

“Hazardous Materials” means any substance, material or waste which is (1) defined as a
‘hazardous waste,” "hazardous material,” "hazardous substance,” “extremely hazardous waste,” "restricted
hazardous waste," "pollutant,” or any other terms comparable to the foregoing terms under any provision of
California law or federal law; (2) petroleum; (3) asbestos; (4) polychlorinated biphenyls; (5) radioactive
materials; or (6) determined by California, federal or local governmental authority to be capable of posing a
risk of injury to health, safety or property.

B-1




Attachment 4

City COUNCIL CITY HALL
Kevin Romick, Mayor 3231 Main Street
Sue Higgins, Vice-Mayor Qakley, CA 94561
Vanessa Perry ) 925.625.7000 tel
Randy Pope el 925.625.9859 fax
Doug Hardcastle CALIFORNIA www.ci.oakley.ca.us

e S =

Dear Property Owner:

This letter is to inform you that the City of Oakley is completing the steps necessary to
purchase the properties at 305 5" Street and 310 4™ Street, more recently utilized by
Oakley Ace Hardware. A map outlining the two properties in red is below. The main use
of the building and parking lot will be a corporation yard (a place to store equipment and
supplies) to be used primarily by the City’s Public Works Department. With the purchase
of the building, the City plans to make some minor cosmetic upgrades to the building and
parking lot in which you will receive a separate public notice in the coming months.

If you have any questions or would like to discuss the issue further, | may be contacted
at 925-625-7004 or by e-mail at mecmurray@ci.oakley.ca.us. | would also be happy to

meet with you in person to go over any questions. The City Council will make a final
decision on the purchase of the above two parcels at the March 22™ City Council
Meeting.

Sincerely,

Joshua McMurray
Planning Manager
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