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Resolution Approving a Second Amendment to the Lease 
Agreement between the City and Republic of Cake, LLC, for the 
City-owned retail building located at 3080 Main Street 

Background and Analysis 
In February of 2013, the City entered into a lease agreement with Republic of 
Cake, LLC (ROC) for the retail building located at 3080 Main Street (Lease 
Agreement and first Amendment are attached). Sales activity started strong and 
continued for several months; however, more recently some reduction in sales 
has taken place. This, combined with health concerns of one of the principals, has 
led ROC to the decision to sell the business. ROC contracted with a well-known 
restaurant broker and discussions have taken place with. various interested 
parties. 

The existing Lease Agreement sets forth a somewhat limited range of uses (see 
Paragraph 8) stating "a bakery, offering cupcakes, ice cream cookie sandwiches, 
coffee, tea, bottled water, soda and milk, and for no other purpose without the 
written consent of the Lessor." The purpose of this Second Amendment is to 
broaden the potential uses that will facilitate the transition and potential 
assignment of the lease to some other business. What is proposed in the Second 
Amendment expands the potential uses that is consistent with comments and 
desires expressed previously by the City Council and that are compliant with the 
Downtown Specific Plan. 

The Second Amendment will assist Staff and the broker to broadcast widely the 
impending availability of this attractive retail location and it is anticipated that 
quality proposals, consistent with these potential uses, will come forward within 
the next 30-45 days. 

Fiscal Impact 
Continued lease revenue -currently $1,333 per month plus some percentage rent as 
annual gross revenues exceed $175,000. (Of course, other revenues are derived 
directly and indirectly from the economic activity of continued business operations at 
the site). 



Recommendation 
Adopt a resolution approving the Second Amendment to the Lease Agreement with 
Republic of Cake, LLC. 

Attachment 
1. Resolution 
2. Second Amendment to the Lease Agreement 
3. Original Lease Agreement with Republic of Cake, LLC 
4. First Amendment to Lease Agreement 



Attachment 1 

RESOLUTION NO., ___ _ 

A RESOLUTION OF THE OAKLEY CITY COUNCIL APPROVING 
THE SECOND AMENDMENT TO THE LEASE AGREEMENT WITH PETER 
MCNIFF AND CHIH-CHUNG FANG, DOING BUSINESS AS REPUBLIC OF 

CAKE, LLC, AT THE PROPERTY LOCATED AT 3080 MAIN STREET, 
OAKLEY, CALIFORNIA 

BE IT RESOLVED by the City Council hereby approves the Second Amendment 
to the Lease Agreement between the City and Peter McNiff and Chih-Chung 
Fang, doing business as Republic of Cake, LLC., a true and accurate copy of 
which is attached hereto, and authorizes the City Manager to sign the Second 
Amendment on behalf of the City. 

The foregoing resolution was adopted at a regular meeting of the City Council 
a held on the 9th day of December, 2014, by Councilmember 
--...,-.,....,----,:-------,-' who moved its adoption, which motion being duly 
seconded by Councilmember , was upon voice vote carried 
and the resolution adopted by the following vote: 

AYES: 

NOES: 

ABSTENTION: 

ABSENT: 

APPROVED: 

, Mayor 

ATTEST: 

Libby Vreonis, City Clerk Date 



SECOND AMENDMENT TO THE LEASE AGREEMENT 
3080 Main Street. Oakley, California 94561 

Attachment 1-

This Second Amendment to the Lease Agreement ("Lease"), by and between the City of 
Oakley, a municipal corporation ("Lessor"), and Peter McNiff and Chih-Chung Fang, 
individually and dba Republic of Cake, LLC, hereinafter collectively designated as 
("Lessee"), is made on the following terms and conditions: 

Recitals 

A. The City of Oakley, herein "Lessor," is the owner of that real property located at 3080 
Main Street, Oakley, California also referred to as APN 037-200-011, "the Property." 

B. On February 26, 2013, Lessor approved the Lease Agreement with Lessee pursuant to 
the bid proposal submitted by Lessee. 

C. On August 13, 2013 Lessor approved an Amendment to the Lease Agreement. 

D. Lessor and Lessee now desire to enter into a Second Amendment to the Lease 
Agreement, specifically relating to the use and potential assignment of the Lease 
Agreement. 

Now, therefore, the parties agree as follows: 

1. Section 8 of the Lease Agreement between Lessor and Lessee, approved by the City 
Council February 26, 2013, is amended as follows (identified in bold and 
strikethrough): 

8. USE: The premises are leased to Lessee for the purpose of a food establishment that 

may offer some or all of the following: baked goods, desserts, sandwiches, salads, 

soup, ice cream, cookies, smoothies, wine and spirits tastings, barbecue or 

specialty food dining, a bakery, offering eupeakes, iee eream eoekie samkwiehes, coffee, tea, 

bottled water, soda, and milk and for no other purpose without the written consent of the 
Lessor. Lessee shall not leave the premises unoccupied or vacant, but shall conduct and carry on 
only the type of business specifically set forth herein, keep in stock a line of merchandise of such 

size, character and quality as is reasonably designed to produce the maximum amount of gross 
sales and revenues, maintain an adequate sales force to serve all customers properly, and 
operate such business in an efficient and diligent manner at all times during the term of this 
Lease. Said business shall be kept open continuously each day of the week during the hours 
customary for business of like character, generally recognized holidays excepted. Lessee agrees 
to expand business hours to meet customer demand. 

2. Section 15 of the Lease Agreement between Lessor and Lessee, approved by the City 
Council February 26, 2013, is amended as follows (identified in bold and 
strikethrough): 
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15. ASSIGNMENT OR SUBLETTING. Lessee shall not assign this Lease, nor any right 
hereunder, nor sublet the premises, nor any part thereof without the Lessor's prior written 

consent of the assignment or subletting after reviewing the proposed tenant's business 
background, creditworthiness and financial conditions and which written consent shall not be 
unreasonably withheld by Lessor. Lessor's consent to any assignment shall be withheld in the 
event there shall be any change or modification of the use of the premises from that stipulated in 

Paragraph 4 8 above, and/or if the proposed tenant's business is deemed by Lessor to 
not be consistent with the economic development goals of the Downtown area. 
Upon any assignment or subletting, the parties agree that the base rent stipulated in Paragraph 
3 above shall be increased to the market rent determined by survey of the rent then being asked 
for similar vacant premises in the area, but in no event shall the new base rent be less than the 
base rent payable for the last full month immediately preceding the assignment or subletting. 

Lessor's consent to any one assignment or subletting, shall not constitute a waiver of any 
subsequent assignment or subletting requirements as set forth in this Agreement. Any 
assignment or subletting without the Lessor's consent shall, at the option of the Lessor, be 

voidable and be deemed a breach of this Lease. In the event of any assignment or subletting, it is 
understood that Lessee shall not be relieved of any liability or performance of any term of this 

Lease. 

3. All other terms and conditions of the Lease Agreement remain unamended and shall 
be in full force and effect. 

IN WITNESS WHEREOF, the parties hereunto set their hands in duplicate, the day and year 
first hereinabove written. 

LESSOR 
City of Oakley, a municipal corporation 

B: 
Bryan H. Montgomery 
City Manager 

ATTEST: 

B: 
Libby Vreonis 
City Clerk 

APPROVED AS TO FORM 

B: 
William R. Galstan, Special Counsel 
REPUBUC OF CAKE, LLC- 2No AMENDMENT 

LESSEE 
Individually, db a as Republic of Cake, LLC 

By: 
Peter McNiff 
Owner 

LESSEE 
Individually db a as Republic of Cake, LLC 

B: 
Chih-Chung Fang 
Owner 
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LFASE AGREEMENT 
~Main Street. Oaldey, C;llifumia 94561 

Attachment 3 

This Lease Agreement ("Lease"), by and betwecn the Successor Agency to the 
Oakley Redevelopment Agency and the Oty of Oaldey, a municipal corporation 
("Lesoo:r''), and McNiff and Cl'!ih-Orung l'ang. individually and dba 
Republic of Cake, LLC hereinafter collectively designated as ("Lessee"), is made 
on following terms and conditions: 

The City of Oakley and the Successor Agency to the Oakley Redevelopment 
Agency, collectively herein "CIT'C'' the owner of that real property 
located at 30!ID Main Street, Oakley, California. 

The CITY has created, approved and intending to record a parcel map or 
a lot line adjushnent to create a separate legal parcel encompassing the 
cormnonly described property listed ln paragraph A and as set forth as 
parcel "B" on the map attached hereto as Exhibit" A". This will be the 
property that is the subject of this I~ and referred to as AI"N 037-200.. 
Dlt "the property". 

B. l~ .ha<~ submitted a bid proposal pu:rsmmt to the terms of the Oakley 
Municipal Cnde for the lease of !he property, The bid proposal is attached 
hereto, marked Exhibit ''B" and is made a part or this agreement hereto 
its entirety. 

C. The property was acquired by Lessor with the use of fundtog from the 
Oakley Redevelopment Agency. Because of law adopted by the State or 
California, the Oaldey Redevelopment Agency has been disbanded and its 
rights and obligations assumed by the Successor Agency to the Oaldey 
Redevelopment Agency. The Su<."CCSSOr Agency is with disposing 

real property acquired with redevelopment funding. as direck>d by tbe 
Oversight Board of the Succes.'l<>:r Ager!Cj! to the Oakley Red~opme.nt 
Agen<:y and the Depertment of Finance. The Department of Firumce has not 
approved Lessor to dl&J!OOO of or rel"iin the property at this time. Lessor 
shall enter into a short-term le"ase with as it awaits the determination 
of the Department of Finance. ShoUld the Department of Flnance detennine 
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Lessor may retain !he property, Lessor may enter into a long-term lease, 
including options, with l.essee. 

Agreement 

1. DESCRIPTION. Lessor hereby leases unto and Lessee hereby 
leaS<.-s from Lessor, on !he terms and conditions hereinalter forth, !hose certain 
premises hereinalter referred to as !he "leased premises" and des<."ribed as full.ow·s: 

Those certain premise!~ located at 3080 Main Street, Oakley, California 
(Assessor's Parcel Nnmber 637-2004}11) 

2. TERM. The term of !his Lease shall be munfh-te monfu, commencing on 
ihe 1" day of November 2013. Lessor sbx1ll have !he right to terminate this Lease 

!o expiration of !his term upon 60 days written notice to Lessor, as provided 
for herein. 

a. Shmi-Ti!rm l<!as€. This Lease begins as a munth·to-month tenancy. 
Payment of rent and CAM (Common Area Maintenance) charges are 
waived until Lessee begins retail sales at !he property, whlch date 
shall be confirmed by letter addressed from one party to !he other. 

b. Lrm'·Term Lease. Lessor intends !o enter into a long-term le""-re 
period wifu Lessee upon the Depariment of Finance 
determining that the Lessor is not required to dispo..:;e of the 
property. Such event shall be documented in a letter from one party 
to !he other. The consununation of the lung·term lease shall be 
conditioned and contingent upon !he following: 

a) Approval of !he State Department of Finance for Les.'lOr 
to retain !he property; 

b) Lessee's adherence to !he terms and conditions of this 
Lease, including timely payment of aU rent and CAM 
dmrges; 

c) Lessee's SUCO':$Sfu1 bo.siness performance and to 
enter into the long-term lca'!E. 
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If !he above conditions are satisfied, !he parties intend to create a 
lease period wilh two five-year options. Any provisions spe<:.illc to 
!he long-term lease shall be approved by both parties and reduced to 
writing. 

3. RENT AND COMMON AREA MAINTENANCE CHARGES. The rent 
for !.he leased premises shall be the sum of one dollar per square foot and will 
increase by two and one bali percent (23%) on the 1" day of September each year. 
The base rent will be ONE THOUSAND THREfi HQNDREO DOLLARS j\ND 
NO/lOO ($1,00Q.OO) per month, payable in advance, commencing on !he 1'' day nf 
November, 2013, and on the 1'' day of every month thert>.after. 

a. Percentage Rent. Lessee agrees to pay I..esoor basic rent combined 
with percentage rent For years 1-:3, the breakpoint will be set at 
$175,000 with· a percentage rent of 5.0% to be paid on all 
revenue over $175,000. In years 6-10, the breakpoint will increase to 
$2.00,000 with !he percentage rent remaining at 1:>.0% on all gross 
revenne over $2.00,000. 

b. 'll1e comm\m area maintenance ("CAM#) charges, that include 
operating costs, taxes, special asses.q;ment charges turthcr 
delined in Paragraphs 7, 8 and 14 of !his Lease, shall also be payable 
on the 1." day of every month. Lessee shali pay Lessor as a mon!.hly 
estimated amonnt of $030 per foot per month for the initial five year 
lease term or SIX IillNDRl:.D FIFTY DOLLARS AND N0/100 
($650.00} for the CAM charges. Periodically, bot not mo.re frequent 
than each calendar quarter, Lessor shall prepare sta!emt.mts of 
~"'Ots allocable to the lease premises and send those statements to 
Lessee. Lessee agrees to pay within thirty (30) days of the date of the 
statements, any amonnts allocable !hat were not paid, if any. Lessor 
agrees to reimburse l.essee within thirty (30) days for any CAM 
payments in excess of the amoonts allocable, if any. 

Rent and CAM charges payments shall be malk>d or hand-delivered 
to: 

City of Oakley 
Attrc Finance Director 

3231 Main Street 

3oF17 
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Oakley, CA 94561 

If Lessee becomes !:he owner of the property in the future, it will 
enter into a Common Area Matntenance Agreement with the City fur 
the ongoing matntenance of the common area on terms similar to the 
above CAM cl:targes, or will participate in a Parking Distritt on 
similar terms and condition:;. 

4. SECURITY .. DEPOSIT: le&<;Or holds a deposit in the amount of ONE 
THOUSAND TiiREE HUNDRED DOLLARS AND N0/100 ($1,300.(JO), as security 
for the full and faithful perfonnanre by I~ of all te!'IIL<;;, conditions, and 
covenants of this Lease. 

Upon tenuirtation of this l.ease, the may use any portion of the securlly 
deposit "'" may be reasonably necessary to remedy defaults of the 
pro\l'isions of this tease Agreement. including, but not limited to, payment of 
unpaid :rent due under paragraph 2 of this I.ease, cleaning of the Ptemises, repair 
of damage, or for storage of porsm1a.i property which has be abandoned by u~sSL>e. 
Any remaining portion of the security depollit after such deduction shaU be mailed 
to aH.essee's last known address. 

5. TI!NANT IMPROVEMENT PARTICIPATION. Laiaor shall bnild<rul: !he fudliiy, 
indudirtg all.fimi in plare equipmenl: sudl as plumbing. reslroomll, hood wifh ~ and 
exhausl ~·grease ~, ~. HVAC, sewer ~ built.fu. ~ 
OJill1ter and a.ll ol:her fixed equipmenl: .at au amoo:m mt to ~ $220,{m, unless this 

addiOOruli fundil:!g is provided. J~ shall. provide aU ~ equipmenl: (~ 
refriger'a.lols,futoiture, pointofsalesyslml, e!:c.)a! I_,s0Wl1~. 

6. UOUIDATED OAMAGES. In !he even!: Laiaor .is furred to disj:lase of the property, 
Laiaor agrees to mmbume !he l~ up to an amoo:m equal to any tenant irnprovernml1'l 
made and equipmeot purd:!ased.. mt to~ $55,0CO, unless I~ agrees to OOI1linl.le wi!h 
!he imse on Sl.:ibslaulially !he same !mn!l and <onditioos as !he a.ment imse wifh !he new 
owner, the I~ is mt injured and !he~ dee!! mt Jose its in~ .in !he lmlmt 

imp~ 

7. DELINQUENT RENI' AND lATE CHARGES: If any rent and accompanying 
CAM charges are not paid to the Lessor within ten (10) days after due date of the 
1" of the month, a late cl:large of 1WO-HUNDRED Ffr~rY OOLtARS AND 

Rhl'IJB!lC OF CAKE, LLC 
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3080 Main Street, Cal:ifurma 

N0/100 ($250) shall be added to the payment and the total swn shall become 
immediately due and payable to Lessor. Fmh.u:e to within twenty (20) days 
after the due date will incur an additiooai late charge of THREE-HUNDRED 
FIFTY DOLLARS AND NO/fOO ($350) which shall be added to ihe payment lind 
ihe total sum shall become immediately due. Failure to pay reut and 
accompanying CAM charges, and any late charges mentioned herein within thirty 
{30) days after the due date will immediately terminate this ~~-

the eveut that Lessee shall become delinquent in paying Lessor any paymeut 
due pllr&wmt to this I.-ease, l~'lee shall pay to Lessor interest on said unpaid 
balance a! a rate of one and nne-half percent (1~%) per month, from the date said 
reut, accompanying CAM charges and late charges were due and payable until 

8. USE: The premises are leased to Lessee fur !he purpose of a bakery, 
offering cupcakes, ice cream cookie sandt'Viches, coffee, tea, bottlf'.d watt:r, soda, 
and milk, and fur no oiher purpose without the written consent of the Lesanr. 
Lessee shall not leave the premises unoceupied or vacant, but shail conduct and 
carry on only the type of business speclfiallly set forth hercin, keep in stock a line 
of merchandise of such size, character and quality as is reasonably designod to 
produce l:he maximum amount of gross sales and revenues, maintain an adequate 
sales force to serve all customers properly, and operate such business in an 
effklent diligent manner at all times during the term of this Lease. Said 
business shall be kept open eontinuou.sly each day of the week du:ring the hours 
customary for business of like character, generally recognized holidays excepted. 
Lessee agrees to expand business hours !o meet customer demand. 

9. COMMON AREAS: The lA'!SSOr reserves the right to regulate the use of 
area~ and .facilities which are avallshle for use by the general public or Lessor's 
other and designees, for ingress and egress, for ser'Vice and loading areas 
and for parking, whelli!'.r within or without the area of the leased preutises 
described above. l-essee agrees that lhe maintenance and u.se o.f !>'Uch areas by the 
l.essee, its employees, agents, cus.tomers and invitees, shall be in common with 
others, as Lessor may frwn tinle to time permit. The manner in which the said 
common areas and facilities shall be maintaim.>d, and the expeuditures for 
maintenance shall be at the sole discretion of Lessor and the use of such areas and 
facilities shall be subject to such reasonable regulations and changes as LC»sux 

shail i:nake from time to tirne_ 

REl'UBL!C OF CAKJ!, LLC 50Fl7 PlrrBR McNIFF ANO CHIH~HUNG FANG 
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No part of any parking area adjoining the premises is leased herennder, but Lessor 
agn.'es that the parking area shall be avaHable to be used by roslomera of Lessee 
along with customera of other tenanlll of fhe shopping center. Lessee, il:ll 
employees and agents shall park their automobiles in such a place or places as 
shall be des.ignated by Lessor. Lessee agrees rhat upon written notice frran Lessor, 
it will, within five days, furnish fhe automobile license mnnbers of its cars and !he 
cars of all iis employees aud agents. 

Ul. UTILIDES. SERVICilS AND OPERAUNG COST. Any utilities aud 
services individually metered to Lessee or sopplied individually to Lessee shall be 
paid directly by Lessee at Lessee's sole cost aud expen.~. In addition, Les .. <>ee 

agrees to pay to Lesser, Lessee's proportional share of the cost of ~mch items and 
s<"rvic.es as Lessor may deem appropriate to goc..d order, protection, condition and 
repair of fhe shipping center and which may provided in common with other 
tenants of the building of which fhe leased premises are a part and may include, 
but shall not be limited to: (a) parking lot paving, sweeping, lighting, striping, 
drainage and maintenanre aud the cost to have abandoned vehicles re1noved from 
!he shipping cmter; (b) maintenance, repair repl~~<..,.,.ment of and utilities to 

operate heating and air conditioning systems if the same are provid">d centrally, 
(c) maintenance and. lighting of the. shipping cenler signs; (d) water aud sewage; 
(e) garbage aud trash removal; (I') busines.s pem1it fees, parking or ocrnpancy 
taxes an charges assessed against the shipping center by governmental agencies; 
(g) fire, casualty, public liability, rental and other ire;urauce amonnts and 
covering hazards deemed appropriate by Lessor; (h) cleaning and painting of 
exterior walls aud removal of graffiti; (i) cleaning and lighting of walkways and 
coreroon areas; (j) gardening and maintenance of planted areas and weed 
abatement; (k) securlty guards, inspectors aud parking lot attendanlll; and (1) 
seasonal decorations. Lessee's share of costs for these services shall be paid to 
tessor as set forth in Paragraph 3. 

If .individual heating or air conditioning nnits or any other equipment and fllltures 
are provided to IA'!SSE'.e, Lessee shall pay the full cost of operating, maintaining, 
replacing and repairing same during the term hereof. 

U. ALTERATIONSANDKEPAIRS. I..essrn shall make no alterations of 
or additions to either fhe interior or exterior of the said prernifi(c'S withont the 
written .;;onsent of Lesser. Any such additions to or alterations the premises 
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shall be made at the expense of the Lessee, and any l>'llch alterations of or additions 
to the prem:illes, including any lock.s, bolts or security grating and hardware, shall 
be<:ome at once ll pi!rt of the realty and. belong to Lessor. I.essee, at Lesllli>e' s sole 
cost, is respons.ible fur all repairs and maintenance the lease premises and shall 
keep and maintain said premises. and appurtenances and every part lhereof, 
including but not limited to the store front, exterior walls, doors, roof, plumbing. 
sewers, plate glass and other glrudng. duct work, electrical wiring and lights, sign 
fixtures, canopies and sidewalks adjaceot to the premises, floors, ceilings, fire 
sprinkler systems and the entire interior of the premises in good an sanitary order, 
condition and repair, making replacement<~ as ruec~sary- I,essr.-e hereby waives all 
right to make repairs at the expense of ~~<;i(Jf as provided in Section 1942 of the 
Civil Cede of the State of C-alifornia, and all rights provided for by Se(tion 1941 of 
said Civil Code_ If, during the teem of this IA!ase, in the judgment of Lessor, the 
Lessee shall faH tu keep and maintain the premL~ any respect required by this 
Paragraph, Lessor may do anythiog neces_<;ary to correct the problem by restoriog 
!he good ond sanitary order and condition, or make fhe repair, provided that the 
leSSli>e shall have failed to correct such problem or make such repair within .fifteen 
(15) days after r~;:ceipt of notice from Lessor. amoonts expended by Lessor to 
correct such problern or ·maJ.re such repair snail deemed robe additional reota1 
and is payable as such on the next day upon which rent becomes due. 

By entry hereonder, IA!ssee aooepts the premises i:n their present order, condition 
and repair and agr~ on !he last day of said term or sooner termination of this 
'·A!'''""' to 1o;urrender unto Lessor said prem:illes with the said appartena11<:es in the 
same condition as when received, reasonable use and wear fhereof excepted. 
u;::,.,.:: understands that l,essor malres no representation'> or warranties as to the 
physical or mechanical qualities of fhe premises. Any rosts at the ontset necessary 
to make the leased premi~ tenantable shall he home by the l,essee. 

12. TRADE FIXTURES. Subject to the provisfons of trus Agreement, IA!ssee at 
Lessee's expense may install in or on the ltt'.ased premi~ such fixtures, 
equipment, furniture and property as it may crmsider advisable for fhe oonduc! o.f 
its businllsa, provided that any sud! installa.tion shall not cause any material 
damage to the improvements on the leased premises. IA!saee shall remove aU 
unattached, movable furniture, trade .fixtures and srote equipment instailed on the 
leased premises by and the same shall he removed by Lessee at or before 
the expiration or termination of this l,ease, or any renewal term hereof, and if 
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damage caused by such removaL ~ agrees to repair such damage at it.:; own 
cost fortbwHh. 

13. FREE FROM LIENS. ~ shall keep the leased premis<.'S and the 
property in which the leased premises are situated f.ree from any liens arising out 
of any work perlormed, materials furnished, or obligations incurred by or for 
Lessee. 

14. CQMPUANCE WITH GOVERNMENTAL REGULATIONS. Lessee 
shall, at its sole rost and expense, oomply with all of the requirements of an 
County, Mu:nidpal, State and Federal authorities now in force, or which may 
hereafter be in foree, pertaining to the leased premises, and shall faithfully observe 
in the use of the premises all County, Municipal, State and Federal laws now in 
for<:<~ or which may hereafter be in fora~. The judgment of any court of competent 
jurisdictiOI'ly or the admission of I~ in. any action or proceed.lng against Lessee, 
whether Lessor be party thereto or not, that Lessee has violated any such laws ln 
the use of the premises, shall be conclusive of that fact as between Le£4'!01' and 
I~. 

15. ASSIGNMENT OR SUBLETTING. l.e£4'lee sbell not assign thls Lease, 
nor any right hereunder, nor sublet the premises, nor any part thereof, without the 
Lessor's prior written consent of the assigmnent or subletting after reviewing the 
proposed tenant's business background, creditworthiness and financial conditions 
which written consent shall not be unreasonably withheld by Lessor. Lessor's 
consent to any assignment shall be withheld in the event there shall be any change 
or mndification of the use of the premises from that stipulated in Paragraph 4 
abeve. Upon any assignment or snbletting, the parties agree that the base rent 
stipulated in Paragraph 3 above aball. be increased to the market rent determined 
by survey of the rent then being a">ked fur similar vacant premises ln the are"' but 
in no event shall the new ba<Je rent be less than the base rent payable fur the last 
full month immediately preceding the assignment m: subletting. Lessor's consent 
to any one assignment or subletting, shall not co:nstitnte a waiver of any 
subsequent assignment or hWletting requ:i:rements as set forth in this Agret.'ffient. 
Any assigno1ent o:r subletting wilhont the: Lessor's con.sent shal4 at the option 
lhe tessor, be voidable and be deemed a breach of this Lease. In the event of any 
assignment or subletting, it understood that r~ shall not be relieved of any 
liability o:r performance of any term of this u''"'"'· 

PHillR McNIFF AND CHJH..QruNG FANG 
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16. TAXES AND ASSESSMENTS. 
ll'il PERSONAL PROPERTY AND TRADE FIXTURES. Lessee shall be 
liable fur all taxes and assessments levied ag;rlnst peJ:S()na} property and 
trade fixtll.l'eS or improvements placed by or for I..essee on or llhout the 
leased premises. If any such taxes or assessments on l..essee's personal 
property or trade fixtures or Improvements are levied against the Lessor ar 
LL'Slifir s pmpe.rty, and if l.essur pays the same, tvbic:h Le&'>fir shall have the 
right tu da rega:rdless of the validity of such levy, of if the assessed value of 
Lessor's property is increased by the inclusion therein of the value placed 
upon bluch personal property or improvements of Lessee, and if Lessor pays 
the taxes and as..'iessmenl:s based on such Increased assessment, whlch 
lA:SOOr shall have the right to do, regardless of the validity thereof, l£S..'l!!e, 
upon derrumd, shall, as the case .l:r!liY br, repay to Lessor the taxes and 
assessments so levied agalnst Lessor, or the proportion of such. taxes and 
assessments resulting from suc:h incre.ases in the asses'lll'lent. 

16.2 PROPERTY TAXES AND ASSESSMENTS. Lessee agrees to pay 
Lessor Lessee's proportional share as defined in paragraph 7 !he total 
taxes and special ~ts upon the whole of the land and building and 
parldng lot, upon and within whlc:h, the leased prereise.s are situated. A 
statement of the ·taxes and special aasessments for each year shall be 
prepared by Lessor and a copy fuerenf furnished to Lessee, and Lessor's 
good mth computatlrm of I..essee's prorata share of said taxes and 
as.sesl;tnents for the year shall be final and binding oo all parties. The taxes 
and aasessment.s due from Lessee for the .first and last years of the lease 
term shall be prorated so as to include ooly those portions of the taxable 
years whic:h are part of the lea'>!'! period. If property taxes are canceUed 
fol!owing Lessor's acqui&itlon of the property, Leasee shall pay any 
possessory interest tax levied by Contra Costa County. 

17. ADVERTISEMENTS AND SIGNS. l.essee shall not place or permit to be 
plact'.d any sigr~r trurrquee, lettering, decorationr advertising, li.ght or awoing oo 
the rmrnide of the leased premises or rm the inside of the said prerni"'">s it the same 
be visible from the outside o.ftbe leased premises, without the written t."Otwent 
Lessor. Lessee agress that all signs shall be ronfonnity with dimensions and color 
schemes designated by u'liSOr. I..essee, upon request of Lesser, Shall immediately 
t'lc>move any sigo or docoratirm whlch I..essee has piac<->d or permitted to be placed 
in, on or about the premises and which, in the opinion of Lessor, is ubjectionable 
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or offensive, and if Lessee fails ro to do, Lessor may enter upon the leased 
premLqes and remove li<e same; L"'SSee agrees not to use a phonograph, loud 
speaker or other sound equipment audible from the outside of the premilles 
without the prior written t.xmsent of Lessor. Le!lsee shall comply with all sign 
requirements as set forth in the Oakley Municipal Code. 

:!Jl. LESSEE'S INSURAm. During the renn of this Lease, Lessee at its own 
cost and expense, shall procure from reliable insurance satisfactory to Lessor, and 
keep in full force and effect at all times during this Lease tenn, a public liability 
and property damage insurance policy in amounts of unt than the fono..,ing: 
Bodily injury liability - $1,000,000 each persn~ $1,000,000 each occurrence; 
property damage liability ~ $500,000 each occurrence. Saki policy shall cover 
injuries to md/or death of all persons and losa of or damage to property 
(including loss of use) oc'Uisioned by or arising from or out of the acts or omissions 
of Lessee, it<; agents and/or employees and/or the condition of the premises. Such 
insurance shall expressly inure to the benefit of Lessor, its agent or employees, for 
liability arising or ruleged to have arisen from such atts or omission on the la.'Jed 
premises or the operations of l,e.<;Sre or anyone directly or indirectly employed by 
Lessee. Said iasurance policy shall name both Lessor and ~ as insureds, with 
a ropy of said policy being fumished directly to Lessor. 

Lessee to obtsin a written obligation an the part ofthe insurance carders to 
notify Lesao.r in writing at least ten {10) days prior to any cancellation or 
expiration without renew<!l theroof, and Lessee aggress if it does not keep said 
iru;trrance in full force and effect the Lessor may take out the necessary insorance 
and pay the premium, and the repayment thereof shall be deemed to be a part of 
the rental and is payable as such on the next day upon which rent becomes due. 

The Lessee shall, at its sole cost and expense, comply with any and all 
recommendations and requirements pertaining to the leased premises of my 
insurllrlJ:e organization or company in ronnectlon with the maintenance of fire and 
public liability insurance covering the leased premises and the shopping renter. 

1!1. WASTE. 
waste upon the leased premises or any publk or private nuisatlce. 

20. PROHIBITED USfS. .~>e shall not use the leased premises for, or carry 
on or permit upon leased premises, any offensive, unlawful, noisy or 
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dangerous ttade, business, manufacture or occupation, or my nuisaoce or 
anythlng against the public policy. Lessee sh<!l1 nnt conduct or permit any auction 
sale, sidewalk sale or parking lot sale to be held in or about the leased premises, 
al!hough outdoor seating for Lessee's rostmners is allowed with a seating pllln 
approved by Lessor. l.essee shall nnt solicit business, distribute handbills, sto.re its 
equipment or merchandise or erect any signs, planters or other barriers on any 
sidewalk, i:n the parking lot, or in any common area, without the writteo 
permission of the City Manager . 

... """"'""' shall pennit the Lessor and its desigrtees to 
enter into and upon the leased premises after reasonable notice is given to les<Jee, 
who sh<!l1 not unrt>~sonabiy withhold such pt>rmission, (a) to inspt>Ct the preealses; 
(b) to make rep!lirs, alterations or arlditions (with such materiais as les'IDr may 
deem nen"Ssary therefore) to the leased premises, the bWlding of which the leased 
premises form a part, or any propt>rty ownsd or controlled by Lessor; (c) to post 
notices of non-liability for alterations, arldltions or repairs; (d) to place upon the 
propt>rty in which !he said leased premises are located any usual or ordirutry "For 
Salen signs, and to show any pr~pective purchasers the leased premises; (e) to 
place upon said leased premises any usual or oroinary 4'o Le!P or 'To Lease" 
signs, at any time within ninety (90) days prior to the expiration of this Lease, in 
which case Lessee altall allow pntSpt>Ctive l~'roeS or applicants to en!e:r 
examine said leased premises during fhe said last ninety (90) days; and (f) for any 
other lawful puq:>osoo. In an instances of emergt>.ncy, eol:ry by Lessor, its designaes 
or its invitees, I.essee waives any daim to damagrs or any rebate of rent for any 
loss of orrupation or quiet enjoyment of the leased premises, indudi:ng loss of 
business, occasioned by such entry. 

22. INDEMNIFICATION OF LESSOR Lessee, as a material part of the 
consideration to oo rendered to Lessor, hereby waives all claims against Lessor for 
damages to goods, merchandisa or property of Lessee irty upon or about said 
premises and for injuries to persons i:n or about said p.remises, from any cause 
arising at any time, and will bold Lessor exempt and harmless from any 
damage or i:nju:ry to my pt>rson, or to the goods, merchandise or property of any 
person, oeeorrlng irty upon or about the leased premises, sidewalks or parking 
areas adjacent theceto, from any cause arising at any ti:nte during the term of Ibis 
Lease or any exteosion hereof. Lessee agrees that if Lessor involuntarily made a 
party defundant to any litigation conmming this Lease or the d~ leased 
premises, for any reason other than beeause of any act or omission of Lessor, then 
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u~>e shall hold Lesso.r harmless from all liability by reason thereof, including 
reasonable atrorneys tees incurred by Lessor in surh litigation and all ta...:able 
court costs. 

23, INSOLVENCY. The following shall constitote a breach of thls Lease by 
Lessee: (a) !he insolvency of !he Lessee; (b) the commencement of any brutkropt<.:y 
proceedil1gs whether begmt by or against the Lessee; (c) the appainrmoot of a 
receiver to tal<.e posse;sion of all or substantially all of the assets of Les.;;ee; (d) an 
assignmeot by I~ for the beo£'.fit of creditors. 

24. NOTICES, Any notice, demand or communication under or in 
comtecl:ion with this Lease may be served by either party upon !he other by 
personal service, or by mailing the srune by regL'>I:ered mall in the United States 
Pnst Office, pnstage !hereon fully prepaid, and directed to Lessor a! 3231 Main 
Street, Oaldey, Califurnia 94561 and may, likewise, be served on Lessee by 
personal service, or by mailing the srune, addressed to lessee at 3000 Main Street, 
Oakley, California 94561 whether or not Lessee has departed from, abmdoned or 
vacated said leased premises. Either Lessor or Lessee may chmge Its address by 
notifying the other party in wr.itiog as tQ such ru!W address as may be desired used 
aod which same shall continue as fhe address uol:il fur!herwritteo notice. 

25. TIME IS OF THE ESSENCE. Time is hereby expressly declared to be 
fhe essence of this Lea'le md of all the ooveoants, agreemeuts, rrmditions md 
obligations herein crrutainOO. 

26. NON~WAIVER OF BREACH. The waiver by Lessor Q{ any breach of any 
term, ooverruut or crrudition herein cuotained shall not be deemed to be a waiver 
of suclt terms, mveuants or oondit.i<:>ns or any rubsequeot hreacll of !he same or 
any ofher term, cr:rverruut or condition herein cootained. The subsequent 
acceptance of rent herem1der by shall nQt be deemed to be a waiver of any 
receding breach by I.e""'lee of any term, covenant or rondition Qt !his Lease, 
regardle""" of La'lOrs kuowledge of surh preceding brearh at !he time of 
acceptance of such rent. 

21. EFFEcr OF El(BRCJSR Of PRMLEGE BY LESSOR. The exercise of any 
right or option or privilege herem1der by Lessor shall not exdude Lessur from 
exercising any and all ofher right<>, pri:vilegos, and options hereunder and tessor's 
failure lo exercise any right, option or privilege nor shall it relieve Lessee from 
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Le~'l?'s part to be performed hereunder nor from damage or other remedy for 
fai.lu.re to perform or meet the obligations of this Lease. 

28. VACA TJNG OR ABANDONMENT OF PREMISES. Lessee shall not 
vacate or abandon tbe leased premi.<;e~; any lime during tbe term; and if 
Lessee ahall abandon, varate or surrender said leased premises, or be dispo&<;e~;sed 
by process of law, or otherwise, any personal property b<>longing to tbe Lessee 
and left on tbe leased. pre.mi<;e~; shall be deemed to be abandoned, at tbe option of 
the le&<>Or; except such property as may be mortgaged to the Lesser, if any. 

29. SURRENDER OF LEASE NOT MERGER. The voluntary or other 
surrender of this by tbe or a mutual cancellation then.>of, shall not 
work a merger, and shall, at the nptiun of the Lessor, terminate an of the existing 
subleases or subteoa:rn.ies. 

30. DESTRUCTION OF PREMISES. 1n the eveot of total destruction of 
the building in which the said leased premises are situated during the said te1m, 

or other ratastrophe, this Lease shaU terminal<!. In the event of a partial 
destruction from any such causes, the Leasor shall forthwith restore the premises 
provided such restoration can be made within thirty (30) days under the laws and 
regulations of federal, state, cow1ty and municipal authorities, and materials and 
labor are available for such !:!::pairs, but such partial destruction shall in no way 
annul or void this Lease, exrept that Lessee shall be eolitlad to a proportionate 
dedmiion rent. while such restoration is being made, such proportionate 
deduction to be based upon the extent to which the making of such restoration 
shall interfere with the business carried on by in said lea'>Od premises. If 
such restoration rannot be made in thirty (30} days, Lessor may, at its option, 
make. same within a rea!lO!'Illble time, this Lease rool:inuing in full force and effect 
and the reot to be proportionately abated as in this paragraph provided. In the 
event thai the Lessor does not so clect ·to make such .restumtion which cannot be 
made in thirty (30) days o:r a reasonable time, ur such restoration cannot he made 
under such laws and regulations, or materials and labor are not available for such 
restoration. within such time, this Lea<>e may be. terminsted at the option of either 
party. 1n respect to any partial destruction which Lessor is obligated to restore or 
may elect to restore under the terms of this paragraph. the provisions of Section 
193:2,. Subdivision and of Section 1.933, Subdivision 4, of th.e Civil Oxie of the 
Stare of California, are waived by tbe Lessee. In the eveot that the leased premises 
may be destroyed to the extent of more than 33-1/3% (thirty three and one-third 
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percent) of the replacement ccet thereof, the Lessor may elect to terminate this 
Lease, In any case that Lessor should ek"ct or obligated to restore or rebuild 
bocalllJe of destruction as provided herein, Lessor's obligation shall he limited to 
the basic building, store front and interior work originally provided by Lessor at 
the inception of this IJ"a'le; L€&<iec shall fully repair or .replace own altt:rations 
and improvemenlS, exterior signs, trade futores, equipment, dil>play rnses and 
other installations originally installL'<i by Le&see at ilS expense, 

31, REMEDIES OF LESSOR OR DEFAULT. This Lease 11> made upon the 
express condition that if default he made .in the payment of tbe rent above 
reserved, or any part thereof, or if Lessee falls or negleclS to perform, meet or 
observe any of obligations hereonder, or ii l~see shall abandon or vacate 
said l,;ased premises, Lessor or the legal representative of u'S&lr, at any time 
thereafter, without notice or demand, may lawfully declare said tenn end<-'<:1, and 
re-ertt<lr the said demised pre.mises, or any part fuereof, either with or without 
process of law, and expel, remove and put out Lessee or any person or persons 
ocrupylng said leased premises and may .remove all persona! property therefrom, 
and store the ssane in a public warehouse at the coot of and on acmont of Lessee, 
using such furre as may be necessary to again reposses..<S and enjoy said leased 
premises as before this demise, wifuout prejudice to any :remedies which might 
otherwise be used for arrears o£ rent or preceding breach of covenant or co11dition, 
and without liability to any person for damages sustained by reason of such 
removat Lessor llliiY likewise, at Lessor's optioUr but at the cost of Lessee, and in 
addition ro any other remedies which Lessor may have upon such default or 
failure or neglect and wifuout notice to Lessee, petition tbe Superior Court of the 
State of Calli'omia for and be entitled as a matter of right to the appointment of a 
receiver said oourt may appoint such rerelver and vest in him such powers 
and authority as may be neet->ssary or proper to fully protect ail £he rights herein 
granted or reserved to Lessor. Any such receiver may take possession of any 
persona! property belonging to the Lessee and used in the oanduct of the business 
then being carried on by the Lessee in the said leased premises, and may use £he 
same in conducting such business on the leased prem.ises, without oan1pensation 
to the Lessee. 

Should Lessor elect to re-enter, as herein provided, or should it take possession 
p=ant to legal proceedings o.r pursuant to any notice provided for by faw, it 
may, in addition to any other remedies Lessor may have upon such default, failure 
or neglect, either terminate fuls Lease or it may from time to time, without 
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terminating this [Aaase, relet the said leased premises, or any part fuereot for such 
rerm or ter~J:L'! and at such rental or rentals and upon sum other terms and 
mnditious as Lessor, in its sole discretion,. may deem advisable, with fue right to 
nU!ke alteratiom and repairs to said leased premises. Rentals received by '·"'"""'' 
from such re!etting shall be applied; 11irst, to the payment any .indebtedness, 
other than rent, due hereunder from u:ssee to Lessor; se<:ond, to fue payment of 
rent due and. unpaid hereunder; third, to fue psyment of any cost of such reletting, 
indudmg commtssions; ·fourth, to !he payment of fue cost of any alterations and 
repairs to the leased premises; and fue residue, if any shall beheld by and 
applied in payment of futun: rent as fue same may become due and payable 
hereunder. Should sw:h rentals received from such reletling during any moofu be 
less than tlU!t agreed to be paid during fue month by Lessee hereunder, fuen 
Leo~ shall pay such deficiency to Lessor. Such deficiency shall be calculated and 
paid monthly, 

No such re-entry or taking possession of said leased premises by Lessor shall be 
construed as an election on its part to terminate fuis Lease unless a written notice 
of such intentiun be given to I.essee m anless the termination fueroof be decreed 
by a court of compett:nt jud'ldiction. Notwifustanding any such reletting without 
termination, Lessor may at any time fuereafrer elect to terminate fuis for 
such previous breach. Should Lessor at any time terminate this Lease for any 
breac"h, in addition to any other remedy it may have, it nray recover from l.esree 
all damages it may inrur by reason of.such breach, including the wo<:fu at the time 
of any award of dmnages of [he excess, if any, of fue amount of rent reserved in 
fuis Lease for fbe balance of fue term and dU!rges e:quivalent to rent for fue 
remainder of fue stated term, and including the cost of recovering the leased 
premises over that which Lessee proves oould res.sonably have been avoided, 
purswmt to &>ction 1951.2 of the Civil Code of California. No notice of the exe,rd1se 
of any electi'm given Lessor herein need be rent to 1.-eissee. 

32. SUBORDINATION. i.essee covenants ilia! fuis U:ase is an shall be at 
all times subject and subordinate to fue li!'.ns of any mortgage or mortgages, deed 
of trost or deeds of trust now existing or which Lessor, or any subsequent owner 
of fue demised premi<;es shall make hcreafrer covering said premises, and to any 
and all advanct>.s nrade ar to be made fuereunder, and to the interest thereon and 
to any and all renewal.'> lberoof. Lessee coverumts to execute, acknowledge, and 
deliver upon request, all doeuments demanded by te&'Kir to subordinate this 
Lease to any such Indebtedness. as herein provided. 
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33, WAIVER OF R!;LQ~JlQNJUlN~I:IT!f!; l.essee ad<nowledg<!ll that the 
term of this Lease month-to-month and n!llerves the right t:o tennina.te 
this !,R .. 1Se for any reason with sixty (60) days notice to Lessee. 

Le>bL'C warrants and represents to Lessor that Lessee does not have nor shall 
l.es-<>ee claim any right io relocation benefits under any provision of any State of 
California or federal law and ~gee knowingly waives the right to make any claim 
against the l.estror for reloestion benefits :in the event lA:S'lOr elects to tenn:inate this 
Agn.'t'ment fur any rel!!llm or at !he expiration of !he Lease term. I..essee · fur!hei' 
warrants and represents that he has no other right or claim to compensation 
arising out of or counorted with !he acquisition of the leased premises by !he 
Les.'IDr and agrees never to assert such a clahn. Lessee does not waive relocation 
benefits only :in the event the leased premises is voluntarily rehabilitated or 
demolished by I:A'SSOI' or subject to enforcement of building or heaf!h codes by a 
public entity, as set forth in California C.ovemment Code soction 7265.3, 

M. BINDING ON SUCCESSORS. The covenants and conditions herein. 
contained shall. subject to the provisions as to assignment and subletting,. apply to 
and bind the heirs, successors, executors, administrators and ~<;Signs of all !he 
parties hereto. 

35, DFJliNED TE.RMS. words "Lessor'' and "Lessee" as used he.rein shafl 
:include the plw:af as well as !he singnlar. Words used in masculine gender :include 
the feminine and ncoteL lf there be more !han une Lessor or ~<ree the obligations 
hereunder imposed upon Lessor or I..essee shall be joint and severaL The marginal 
heading or titles to the paragraphs of this are not a part of this Lease and 
shall have no elfort upon the construction or :interpretation of any part hereof. 

36, COSTS OF SUIT. In the event !hat it becomes necessary or advisable for 
eilher party hereto to file soil agaim;t !he o!her party to enforce any rights 
hereunder, !he successful pal'ty In such lawsuit shall be entitled to a reasonable 
attorney's tee, to he taxed as costs in such suit or to be fixed by the Court :in any 
such suit. 

3'7. WAIVER OF SUBROGATION. As long as thclr resportive insurers so 
permil:,. Les.'IDr and I.essee mnt:uafly waive for lhemsclves and !hclr respective 
lnsu.re:rs, thclr U!Sportive rights of .recovery aga:in.'lt each other for any loss :insured 
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by fire, extendt,>d ooVNage and other property insurance poli<::ies, existing for the 
benefit of !he respective parties, but solely to the extent of the amount of insurance 
proceeds received by the insured party. Each pa.rty shall obtain any available 
endorsements to evidence compliance wil:h !Ire above waive.r. 

IN WITNESS WHElU!OF, the parties hereunto S<:!t their hands duplicate, the 
day and year first hereinabove written. 

UlSSOR 
City of Oakley, a mun.icipol cozpi)ralicm 

Bryan . ontgomery 
City Manager 

ATTI:lST: 

tibby Vreonis 
City Clerk 

APPROVED AS TD FORM 

Special Coun.r;cl 

LESSEE 
lndivi'doolly tiba ns RrpublicofCake, ac 

Owner 

l.ESSEE 
I n'dividzml~!J dba as Republic of Cake, LLC 

Chih-Chung Fang 
Owner 
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AMENDMENT TO THE LEASE AGREEMENT 
3080 Main Street, Oakley, California 94561 

Attachment 4 

This Amendment to the Lease Agreement ("Lease"), by and between the Successor 
Agency to the Oakley Redevelopment Agency and the City of Oakley, a municipal 
corporation ("Lessor"), and Peter McNiff and Chih-Chung Fang, individually and dba 
Republic of Cake, LLC, hereinafter collectively designated as ("Lessee"), is made on the 
following terms and conditions: 

Recitals 

A. The City of Oakley and the Successor Agency to the Oakley Redevelopment 
Agency, collectively herein "CITY" is the owner of that real property located at 
3080 Main Street, Oakley, California also referred to as APN 037-200-011, "the 
property." 

B. On February 26, 2013, CITY approved the Lease Agreement with Lessee 
pursuant to the bid proposal submitted by Lessee. 

C. Section 5 of the Lease Agreement provided for the CITY to participate in the 
tenant improvements and other needed improvements to the property in the 
amount of $220,000. 

D. Lessee has subsequently completed the design for and received bids for the 
construction of these improvements. The cost of the design and construction is 
now estimated to be $290,000. 

Lessee has made a request that the Lease Agreement be amended to increase the CITY's 
participation in the tenant and other needed improvements by an amount up to 
$290,000 

Amendment to Agreement 

Now, therefore, the parties agree as follows: 

1. Section 5 of the Lease Agreement between CITY and Lessee, approved by the 
City Council February 26, 2013, is amended to increase the CITY's participation 
in the design and construction of the tenant and other needed improvements by 
$70,000, for a total up to $290,000. 
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2. All other terms and conditions of the Lease Agreement remain unamended and 
shall be in full force and effect. 

IN WITNESS WHEREOF, the parties hereunto set their hands in duplicate, the day 
and year first hereinabove written. 

LESSOR LESSEE 
City of Oakley, a municipal corporation Individually db a as Republic of Cake, LLC 

~~~ .. trw-v :.~:cr~:f11~ %/D/16 

City Manager d Owner 

ATTEST: 

B&2-
Libby Vreonis 
City Clerk 

APPROVED AS TO FORM 

William R. Galstan 
Special Counsel 
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LESSEE 
Individually dba as Republic of Cake, LLC 

By: 
Chih-Chung Fang 
Owner 

PETER MCNIFF AND CHlli-CHUNG FANG 


