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1.0 INTRODUCTION AND LIST OF COMMENTERS

Final Supplemental EIR
East Cypress Corridor Specific Plan
February 2009

1.0.1

Introduction

This document contains public and agency comments received during the public review period of
the East Cypress Corridor Specific Plan Draft Supplemental Environmental Impact Report (Draft
SEIR) and the City’s responses to those comments. This document has been prepared by the City
of Oakley in accordance with the California Environmental Quality Act (CEQA).
1.0.2

Background

Project Location
The East Cypress Corridor Specific Plan site is located in eastern Contra Costa County within the
City of Oakley. The project totals approximately 2,546 acres and includes vacant land, agricultural
land, single-family homes, commercial use, overhead power lines, natural gas wells, natural gas
pipelines, irrigation canals, and the Summer Lake (formerly Cypress Lake and Country Club) project,
which is currently under construction.
East Cypress Corridor Specific Plan
The East Cypress Corridor Specific Plan proposes planned development of mixed-uses for the
2,546-acre site. The project proposes to allow up to 5,6091 residential units (detached and attached
units), 92.6 acres of commercial use (638,600 square feet), 52.6 acres of public schools (2 elementary,
one middle), 152.3 acres of man-made lake, 190 acres of open space/easements, 20.5 acres of
existing and proposed gas well sites, 122.1 acres of wetlands/dunes, 112.5 acres of flood-control
levees (46,100 linear feet), 101.7 acres of parks (neighborhood and community), 5.7 acres of light
industrial use (166,356 square feet), 37.3 acres of commercial recreation (162,500 square feet) and a
6-acre beach club.
Planning Areas
The East Cypress Corridor Specific Plan is divided into six Planning Areas (PAs). PAs 1, 3, and 4
have site-specific plans for their development. The EIR evaluates the development of PAs 1, 3, and
4 at a project level analysis based on the specific development plan proposed for these planning
areas.
Planning Area 6 includes property that is developed or not proposed for development at this time,
thus no development plans have been prepared or proposed for any property in PA 6. The EIR
evaluates the potential development of the property in PA 6 at a Program level based on the Oakley
General Plan land use designations.
Summer Lake
The East Cypress Corridor Specific Plan includes the previously approved Summer Lake (formerly
known as Cypress Lake and Country Club) project that comprises Planning Areas 2 and 5. The
150 residential units may replace up to 20 acres of the 40 net acres of the Village Center site, which results in a maximum development of 5,759
residential units.
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developer of Summer Lake, Shea Homes, proposes changes to PA 2, which is the area north of East
Cypress Road. The proposed changes include the elimination of the 18-hole golf course and in its
place construction of a 20-acre middle school, 113 residential units, 10,000 square feet of
commercial use and the change of 5.7 acres of land from Delta Recreation to Light Industrial land
use to accommodate office and maintenance facilities for RD 799 and boat and recreational vehicle
storage. The 113 units proposed for PA 2 are in addition to the 1,330 total units approved for the
Summer Lake project (PA 2 and PA 5) by the County in 1993. The Summer Lake development plan
currently allows the development of 1,330 residential units with 628 units approved for PA 5 and
702 units for PA 2.
The East Cypress Corridor Specific Plan EIR evaluates the proposed land use changes described
above for PA 2 at a Program level analysis. No additional units or any other changes are proposed
to PA 5, which is currently under construction. The EIR does not provide any environmental
analysis of the existing development approved by the County for PA 5.
1.0.3

The EIR Completed for the East Cypress Corridor Specific Plan

In March 2006, the EIR for the East Cypress Corridor Specific Plan was completed. The ECCSP
Final EIR was certified by the City and the Specific Plan along with related general plan
amendments, were adopted by the City on March 13, 2006. A legal challenge to the City’s
certification of the ECCSP EIR was filed in April 2006, and in August 2006 the court issued a
judgment and peremptory writ of mandate ordering the City Council to set aside its resolution
certifying the EIR, its resolution approving the Specific Plan and related general plan amendments.
The court determined that the EIR was deficient in two respects: (i) it failed to comply with the
tiering provisions of CEQA with respect to its discussion of impacts to agricultural resources and
(ii) the EIR did not adequately analyze potentially significant air quality impacts of the Specific Plans
area source emissions. The court denied all other challenges to the adequacy of the EIR brought by
the petitioners.
1.0.4

Purpose and Scope of the Supplemental EIR

The East Cypress Corridor Specific Plan SEIR (the “SEIR”) is intended to respond to the two legal
deficiencies identified by the Court by revising and augmenting the analysis in the ECCSP EIR. The
SEIR provides a discussion and analysis of impacts to agricultural resources that replaces the
discussion of impacts to agricultural resources in section 3.3 of the ECCSP EIR and provides a
discussion and analysis of the impacts of area source emissions which supplements the discussion
and analysis in the ECCSP EIR. The City has determined that these revisions to the EIR do not
affect the discussion and analysis of the other environmental issues covered in the ECCSP EIR, and
thus no revisions or additions to the other parts of the EIR are included in the SEIR.
Because the court ruled that the ECCSP EIR was not inadequate in any respects other than the two
deficiencies identified by the court, and the purpose of this SEIR is to supplement the discussion
and analysis in that EIR, comments on other issues are, as a general matter outside the scope of the
SEIR. A further analysis of such issues would only be required if they involved new significant
impacts, or an increase in the severity of those impacts, due to changes to the project or changes to
surrounding circumstances, or new information substantial importance that was not known, and
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could not have been known, shows the project will cause new or more severe significant impacts,
alternatives or mitigation measures previously found infeasible are shown to be feasible, or
mitigation measures or alternatives considerably different from those considered in the EIR would
substantially reduce one or more significant effects. None of these triggers for an expanded
environmental analysis exist here. For these reasons, the City has no legal duty to respond to
comments that involve environmental issues that were, or could have been, addressed in the ECCSP
EIR, other than the discussion and analysis addressing the two deficiencies identified in the courts
judgment and writ. Nevertheless, the responses to comments contained in this document provides
responses to the comments that have been submitted on issues that are outside the scope of the
SEIR in the interests of being responsive to commenters’ expressed concerns.
1.0.5

The scoping process for the SEIR

The City of Oakley prepared a Notice of Preparation and Initial Study for the SEIR. The City
mailed the Notice of Preparation to the State Clearinghouse, local and regional agencies,
surrounding cities and other interested parties for a 30-day review period that began October 26,
2007.
The City of Oakley held a public scoping meeting to solicit input from the public at large regarding
the two legal deficiencies that were addressed in the SEIR. The public scoping meeting was held by
the City of Oakley on November 14, 2007 at the White House located at 204 Second Street, Oakley,
CA 94561.
1.0.6

The Final SEIR

The East Cypress Corridor Specific Plan Draft Supplemental EIR (“Draft SEIR”), was circulated for
a 45-day public review period pursuant to CEQA Guideline §15105(a). The 45-day public review
period of the Draft SEIR was from September 5, 2008 to October 24, 2008.
The Draft Supplemental EIR was available for review and comment for 45 days. At the conclusion
of the comment period, the written responses to comments on the Draft SEIR contained herein
were prepared by the City as provided by CEQA. All written comments received during the 45-day
public review period are addressed in the Final SEIR. The responses to comments contained in this
Responses to Comments document, together with the Draft SEIR, comprise the Final Supplemental
EIR.(“Final SEIR”)
The ECCSP EIR as revised and augmented by the Final SEIR will be presented to the City Council
for review and a determination whether to certify that the ECCSP EIR as revised by the Final SEIR
has been completed in compliance with CEQA and the judgment and writ issued by the court. If
the City Council determines to certify the ECCSP as revised and augmented by the Final SEIR, the
City Council will then consider whether to reapprove the East Cypress Corridor Specific Plan and
related General Plan amendments.
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1.0.7

Responses to Comments

Responses to comments received to the Draft SEIR during the public review period are presented in
Chapter 2, Responses to Comments. Each comment letter received has been numbered at the top
and then bracketed to indicate how the letter has been divided into individual comments. Each
comment is designated a number with the letter number appearing first, followed by the comment
number. For example, the first comment in Letter 1 would have the following format: 1-1. The
bracketed letter precedes responses to the letter’s comments in Chapter 2 of the Final SEIR.
1.0.8

List of Commenters

The following is a list of the letters received on the Draft SEIR with identifying letter numbers,
agency or person submitting the letter, and date of letter. A copy of the original letter is included in
Appendix A.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

State of California Department of Transportation – letter dated October 7, 2005
Greenbelt Alliance – letter dated October 13, 2005
Mr. and Mrs. Dennis Gilreath – letter dated
Kinglsey Bogard Thompson, Representing Knightsen Elementary School District – letter dated
October 23, 2008
Dee Kerry – letter dated September 13, 2008
Knightsen Town Community Services District – letter dated October 14, 2008
Contra Costa County Local Agency Formation Commission – letter dated October 24, 2008
Transamerica Mineral Company – letter dated October 10, 2008
State of California Delta Protection Commission – letter dated October 24, 2008
State of California Governor’s Office of Planning and Research – letter dated October 28, 2008

1.0.9

References

The following references were cited in preparation of the Draft SEIR and Final SEIR. Copies of
these documents are on file with the City of Oakley Planning Department.
Draft SEIR Appendices
Appendix A
Appendix B
Appendix C

NOP/IS – October 26, 2007
Figures Referenced in SEIR
Background Information Relating to resources agricultural resources

Background Reports
1.
2.
3.
4.
5.

City of Oakley, Oakley 2020 General Plan Background Report, City of Oakley, September 2001.
City of Oakley, Oakley 2020 General Plan, City of Oakley, August 30, 2002.
City of Oakley, Oakley 2020 General Plan Draft EIR, City of Oakley, September 2002.
City of Oakley, East Cypress Corridor Specific Plan, August 29, 2005.
City of Oakley, East Cypress Corridor Specific Plan Draft EIR, City of Oakley, August 2005.
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6. City of Oakley, East Cypress Corridor Specific Plan Re-circulated Portion of Draft EIR, City of
Oakley, December 2005.
7. City of Oakley, East Cypress Corridor Specific Plan Final EIR, City of Oakley, February 2006.
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STATE OF CALIFORNIA

BUSINESS, TRANSPORTATION AND HOUSING AGENCY

ARNOLD SCHWARZENEGGER. Governor
,......

,

DEPARTMENT OF TRANSPORTATION
i ,.

111 GRAND AVENUE
p, 0, BOX 23660
OAKLAND, CA 94623-0660
PHONE (510) 622-5491
FAX (510) 286-5559

~

'"
"

Flex your power!
Be energy efficient!

TTY 711

October 15, 2008
CC004791
CC-4-R34.92
SCH#2004092011
Ms. Joan Ryan
City of Oakley
3231 Main Street
Oakley, CA 94561

Letter 1

Dear Ms, Ryan:

East Cypress Corridor Specific Plan - Draft Supplemental Environmental Impact
Report (SEIR)
Thank you for continuing to include the California Department of Transportation
(Department) in the environmental review process for the East Cypress Corridor Specific
Plan. The following comments are based on the SEiR.

Internal Trips and Pass-by Trips
As stated before in our letter of February 6, 2006 and October 7,2005, the Department was
unable to review the internal trips or pass-by trips assumptions due to the lack of trip
generation analysis.
Additionally, the City of Oakley has never fully addressed our concerns regarding mitigation
measures for the impacts of project traffic to the State Route 4jState Route160 interchange.
We would be happy to meet with City staff to discuss these issues further,

"Caltrans improves mobility across California"
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Ms. Joan Ryan jCity of Oakley
October 15, 2008
Page 2

Should you have any questions regarding this letter, please contact Lisa Courington of my
staff at (510) 286-5505 or via email atlisa.ann.courington@dot.ca.gov.
Sincerely,

LISA CARBONI
District Branch Chief
Local Development - Intergovernmental Review
Attachments:
Copy of October 7, 2005 Letter
Copy of February 6,2006 Letter

"Caltrans improves mobility across California"
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DEJP'ARTMlENT OF

'JrRAN~JP'ORTATKON

111 GRAND AVENUE
p, 0, BOX 23660
OAKLAND, CA 94623-0660
PHONE (510) 286-5505
FPCK(510) 286-5559
TTY (800) 735-2929

Flex your power!
Be energy efficien.t!

October 7, 2005
CC004791
CC-4-R34.92
SCH2004092011
Ms. Joan Ryan
City of Oakley
3231 Main Street
Oakley, CA 94561
Dear Ms. Ryan:
East Cypress Cllrridor Specific J!>lallJl - Dl'lIlft Ell.vil'illllJlmellJltal Impact Report
Thank you for continuing to include the California Department of Transportation (Department)
in the environmental review process for the East Cypress Corridor Specific Plan, The comments
presented below are based on the Draft Environmental hnpact Report for the East Cypress
Corridor Specific Plan. As lead agency, the City of Oakley is responsible for all project
mitigation, including improvements to state highways. The project's fair share contribution,
financing, scheduling, implementation responsibilities' and lead agency monitoring shOUld be
fully discussed for all proposed mitigation measures. Any required roadway improvements
should be completed prior to issuance of the project's building pennit. While an encroachment
pennit is only required when the project involves work in the State Right of Way (ROW), the
Department will not issue an encroachment pennit until oUf concerns are adequately addressed.
Therefore, we strongly recommend that the lead agency ensure resolution of the Department's
concerns prior to submittal of an encroachment pennit application. Further comments will be
provided during the encroachment pennit process; see the end of this letter for more infonnation
regarding encroachment pennits.
Additional Turning Movement Traffic
Please provide additional turning movement diagrams for Cumulative General Plan Buildout
without the Project and Cumulative General Plan Buildout with the Project, which could
reference Figure 3.13-2, Existing Peak Hour Traffic Volumes.
Internal Trips
According to the 2004 Institute of Transportation Engineers' Trip Generation Handbook, Chapter
7, the internal capture rates are not applicable and should uot be used to forecast trips for the
shopping center.
"Caltrcms improves mobility across California"
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Ms. Joan Ryan

Page 2

Pass-by trips
Pass-by trips should not be applicable to AlVi peak traffic since the shopping center usually opens
after 10 AlVL
State Route 4/State Route 160 Interchange
There is a planned project to widen Main Street (State Route 4) to six lanes from State Route 160
to Big Break Road. However, the widening project does not resolve the problem of queuing on
the State Route 4/State Route 160 ramps.
The traffic impact study done by Fehr and Peers for the widening of Main Street shows that for
the 2030 condition, the westbound queues from State Route 4 1 State Route 160 southbound
ramps and eastbound queues from State Route 4 1 Bridgehead Road and Neroly Road are
expected to extend to the intersection of State Route 4 1 State Route 160 northbound ramps,
frequently blocking traffic on the ramps. The Level of Service will be E. The additional traffic
from the East Cypress Corridor Specific Plan project wi!! be very significant and will exacerbate
the problem.
With all the mitigation measures identified in this report, there was no mitigation identified for
the State Route 41 State Route 160 interchange.
Euu:r@@!c!lmelllt Permit

Any work or traffic control within the State ROW requires an encroachment permit that is issued
by the Department. Traffic-related mitigation measures wi!! be incorporated into the construction
plans during the encroachment permit process. See the following website link for more
information:
http://www.dot.ca.gov/hq/traffopsldevelopserv/permitsl
To apply for an encroachment permit, submit a completed encroachment permit application,
environmental documentation, and five (5) sets of plans (in metric units) which clearly indicate
State ROW to the address at the top of this letterhead, marked ATTN: Sean Nozzari, Office of
Permits.
Should you have any questions regarding this letter, please call Lisa Carboni of my staff at (510)
622-5491.
Sincerely,

SABLE
Dishict Branch Chief
IGRlCEQA
c: Scott Morgan (State Clearinghouse)
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Flex your power!
Be energy efficientl

February 6, 2006
CC004791
CC-4-R34.92
SCH2004092011

Ms. Joan Ryan
City of Oaldey
3231 Main Street
Oaldey, CA 94561
Dear Ms. Ryan:

JEast Cypress Corridor Specific Pian - Recirculated Draft JEnvinmmental Impact
Report
Thank you for continuing to include the California Department of Transportation (Department)
in the environmental review process for the East Cypress Corridor Specific Plan. The comments
presented below are based on the Recirculated Draft Environmental Impact Report for the East
Cypress Corridor Specific Plan. We have the following comments to offer:

internal Trips and Pass-by Trips
Due to the lack of trip generation analysis, we can not adequately review the internal trips or
pass-by trips assumptions. Please refer to our letter of October 7, 2005, a copy of which is
enclosed.
Moreover, our comments have yet to be addressed concerning the State Route 4/State Route 160
Interchange, also from the October 7, 2005 letter. We ask specifically that these two items be
addressed as the review for the plan proceeds.

"Caltrans improves mobility across California"
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Ms. Joan Ryan
February 6, 2006
Page 2

Should you have any questions regarding this letter, please calJ Christian Bushong of my staff at

(510) 286-5606.
Sincerely,

~~s:~~~
District Branch Chief
IGRlCEQA

e: State Clearinghouse
Ene: Copy of October 7, 2005 Letter

"Caltranf:5 improves mobility across California"

2.0-7

Final Supplemental EIR
East Cypress Corridor Specific Plan
February 2009

Summary of comment 1-1. The Department asserts that when it previously reviewed the ECCSP EIR, it
was unable to review the internal trips or pass-by trips assumptions due to the lack of trip generation
analysis. It also asserts that the City had not fully addressed its concerns regarding mitigation
measures for the impacts of project traffic on the State Route 4/State Route 160 Interchange.
Response: These comments are outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, the comments on the SEIR submitted by CalTrans were previously submitted by
CalTrans as comments on the ECCSP EIR. They were responded to in the ECCSP Final EIR in
responses 15-3, 15-4, and 15-5.
Summary of comment 15-3. CalTrans suggests that internal capture rates are not applicable and should
not be used to forecast trips for the shopping center.
Response: This comment is outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, this issue is addressed on page 3.13-12 to 3.13-4 of the draft ECCSP EIR. In
addition, this comment on the Draft SEIR by CalTrans was previously submitted by CalTrans in
comments on the ECCSP EIR. Cal Trans’ comment on this issue was addressed in the ECCSP
Final EIR in Responses No. 15-3.
Summary of comment 15-4. CalTrans suggests that pass-by-trips should not be applicable to AM peak
hour traffic for the shopping center.
Response: This comment is outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, this comment on the Draft SEIR by CalTrans was previously submitted by CalTrans
in comments on the ECCSP EIR. CalTrans’ comments on this issue were addressed in the ECCSP
Final EIR in response 15-4.
Summary of comment 15-5. The commenter expresses concern that mitigation for the impact of project
traffic to the State Route 4/State Route 160 interchange is not provided.
Response: This comment is outside the scope of the Draft SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, the issue of potential traffic impacts by the project to the interchange were addressed
in the ECCSP Draft EIR on page 3.13-19. CalTrans’ comment on this issue was addressed in the
ECCSP Final EIR in response 15-5.

Chapter 2 – Response to Comments
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Letter 2: Greenbelt Alliance
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2-1

2.0-10

2-1 Cont.

2.0-11

2.0-12

2.0-13

2.0-14

2.0-15

2.0-16
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2.0-19
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Summary of comment 2-1: According to the comment submitted by Greenbelt Alliance, “the SEIR
does not comply with CEQA unless the City of Oakley mitigates for the conversion of Important
Farmland in Planning Areas 1, 3 and 4 to a less-than-significant level.”
Response: As shown in the Draft SEIR, the proposed project would convert 828 acres of Important
Farmland to developed uses. The loss of this Important Farmland was found by the Draft SEIR to
be a significant impact.
The Draft SEIR concluded, however, that no mitigation measures are available that would
compensate directly for, or otherwise mitigate, the loss of agricultural land due to the conversion of
the Specific Plan Area to developed uses. Ultimately, it will be up to the Oakley City Council to
decide whether it agrees with this conclusion. The discussion below evaluates factors relevant to the
City Council’s consideration of this issue.
To reduce impacts on farmland, the Specific Plan might have devoted less of the Specific Plan Area
to developed uses. However, attempting to preserve some of the Specific Plan Area for agricultural
use would exacerbate the already fragmented agricultural lands in Oakley and displace development
to some other area within the subregion. This, in turn, could result in increased pressure for
development of agricultural land that has been earmarked for preservation under the County’s
65/35 Land Preservation Standard and could result in undesirable discontiguous leap-frog
development outside the City. A key policy of the 65/35 Land Preservation Standard is to provide
for development of land in identified urban growth areas, such as Oakley, in order to reduce
pressure for development of the other 65% of land in the County that is now agricultural or open
space land. Preserving land within the Specific Plan Area would conflict with this regional policy.
Further, changing the land uses planned for the Specific Plan area would be inconsistent with City
General Plan policies which provide for logical, contiguous development within the City. Changing
the land use designations for the Specific Plan Area in the General Plan to agricultural, rather than
developed uses, would require a wholesale revision of the General Plan, changing the City’s
fundamental land use policies. It would also be inconsistent with the planning and policy
considerations that resulted in LAFCO approval of annexation of the Specific Plan area to the City.
Greenbelt’s comments about conversion of agricultural land suggest that the City must consider
conservation easements over other agricultural land as mitigation for loss of Important Farmland
due to development under the Specific Plan.
The identified environmental impact here is the conversion of Important Farmland to developed,
urban uses. It is questionable whether requiring that the project pay for off-site conservation
easements is “mitigation” of that impact as that term is defined by CEQA. Mitigation, as defined by
CEQA Guidelines §15370, includes: (a) avoiding the impact; (b) minimizing the impact; (c) rectifying
the impact through restoration, (d) reducing the impact through preservation and maintenance; or
(e) compensating for the impact through the replacement or substitution. Requiring acquisition of
conservation easements over other land would not avoid, minimize, or reduce the impact of the
development of the Specific Plan site, nor would it rectify the impact through restoration. Adopting
the no-project alternative, or a smaller developed area variation on that alternative, is the only option
that would avoid, minimize, or reduce the impact by precluding development of all or part of the
site.
Chapter 2 – Response to Comments
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The remaining question is whether off-site conservation easements compensate for the impact of
developing agricultural land by “replacing or providing substitute environments” within the meaning
of Guideline § 15370(e). Placing conservation easements over other agricultural land does not create a
new resource to substitute for the one that is lost. Because conservation easements over other
agricultural land do not replace the agricultural land that is lost when an approved project converts
agricultural land to developed uses, it is doubtful that implementation of such a measure would
constitute compensatory mitigation under Guidelines § 15370 for conversion of the Specific Plan
area from agricultural use to urban uses. This is because when agricultural land is converted to
developed uses, the amount of agricultural land lost would be the same with or without a
conservation easement over other agricultural land. Thus, a conservation easement over other
agricultural land does not replace or substitute for agricultural land developed for urban uses. Under
this view of CEQA’s mitigation requirements, to constitute compensatory mitigation, actions taken
to replace or provide substitute resources for a resource lost to development must reduce or
eliminate the loss in resource value caused by the project—i.e., it must achieve “no net loss” of the
resource.
As an example, in the context of wetland resources, imposing a conservation easement over other,
off-site wetlands is not considered mitigation under CEQA because it does not reduce the net loss
of wetlands due to the project. By contrast, measures that require creation of new wetlands are
considered mitigation because by replacing the resource that is lost, they result in no net loss of the
resource. Here, unlike wetlands, it is not physically possible or feasible to create new farmlands.
Placing conservation easements over agricultural land outside the City of Oakley would not have the
effect of protecting land from development in this case because that land is not intended to be
developed, is outside the City’s urban limit line, and would be contrary to the County’s 65/35 land
conservation policy. In other words, there is no current threat of development of those lands, and
so a conservation easement would not minimize, reduce, or otherwise compensate for the impact.
Further, there is no significant amount of Important Farmland in the City of Oakley that would be
suitable for a conservation easement. All of the parcels designated as Agricultural or Agricultural
Limited in the Oakley General Plan are either surrounded by other urban uses or of an insignificant
size (under 40 acres, the threshold established by the County’s 65/35 Land Preservation Standard) to
serve as a suitable agricultural conservation easement. The largest of these parcels is less than 20
acres and designated as Agricultural Limited, which allows for low intensity agricultural use and very
low density residential (1.0 dwelling units/acre). If conservation easements were used, they would
have the effect of preventing agricultural land outside the City of Oakley from being developed in
situations in which the County or a city with jurisdiction over that agricultural land now, or in the
future, planned for development: Development of agricultural land can only occur if the city or
county with jurisdiction over the property has designated the property to allow such development in
its general plan and zoning ordinances. When a city or county plans for a site to be developed for
urban uses in its general plan and zoning ordinances, that action represents the city or county’s land
use policy for use of the site. Placing a conservation easement over property that is designated for
development by a city or county would prevent the city or county from approving non-agricultural
development. Such a conservation easement, would, as a result, create a conflict with that city’s or
county’s policies regarding where growth and development should occur. As a matter of comity, as
Chapter 2 – Response to Comments
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well as sound land use planning, such a result is not desirable because it would entail one jurisdiction
interfering with another jurisdiction’s land use planning authority.
In addition, imposing an ad hoc requirement requiring either acquisition of conservation easements
or payment of fees for acquisition of conservation easements is not supported by existing City of
Oakley policies. As noted above, key to the City’s overall strategy for long term preservation of
agricultural land is not conservation easements, but instead City policies calling for development of
Specific Plan Area to reduce pressure for development of agricultural land in outlying areas.
Ultimately, the determination whether Important Farmland in the unincorporated areas of Contra
Costa County will be preserved for agricultural use or developed for other purposes is within the
discretion and control of the County Board of Supervisors through its adoption of land use policies
and land use designations in its General Plan, through adoption of zoning applicable to agricultural
parcels, and though individual determinations whether to approve conversion of a parcel of
agricultural land to a developed use. This means that protection of agricultural land within the
County is under the jurisdiction and control of the County.
As explained in the Draft SEIR, there are programs in place which will protect agricultural lands
within the County from development: the 65/35 Land Preservation Policy and the Urban Limit
Line. As noted in the Draft SEIR, the 65/35 Land Preservation Standard and the Urban Limit Line
are designed to work in tandem to preserve the long term viability of the County’s agricultural and
open space land. To implement the 65/35 Land Preservation Standard, the Conservation Element
policies in the County General Plan call for preservation of areas highly suited to prime agricultural
production and adherence to the 65% standard for non-urban uses. (County General Plan,
Conservation Element, p. 8-3.) At the same time, the agricultural resources policies in the County
General Plan call for urban development to occur within the Urban Limit Line. (Id. at p. 8-23.) The
Urban Limit Line enforces the 65/35 Land Preservation Standard by establishing a line beyond
which no urban land uses can be designated. Properties outside the Urban Limit line may not obtain
General Plan Amendments re-designating them for an urban land use. In addition, the County may
adopt agricultural and open space preservation measures applicable to properties outside the Urban
Limit Line incorporated in zoning ordinances. (County General Plan, Land Use Element, at p. 3-8).
The Specific Plan is within the 35% area identified for urban development. The remaining 65% of
the County lands, including lands near the Specific Plan area, are identified as non-urban lands. Use
of agricultural conservation easements on these non-urban lands would simply add a restriction on
development within an area that is already designated as off limits for urban development under
these regional policies.
Thus, placing a conservation easement on land outside the urban limit line, and within the area
where development is barred by the 65/35 Land Preservation Standard would be redundant because
the land is already protected from development. The only purpose a conservation easement over
land in this area would serve would be to prevent the County from changing its 65/35 Land
Preservation Standard and urban limit line at some time in the future. As noted above, such
interference with another jurisdiction’s decision-making is not desirable from a land use policy
perspective.

Chapter 2 – Response to Comments
2.0-23

Final Supplemental EIR
East Cypress Corridor Specific Plan
February 2009

With respect to the theory that a development project can lead to “pressure” for other development,
and that conservation easements can reduce the “pressure” for further conversion of other lands to
non-agricultural uses, the opposite is the case here. The City’s decision to develop the Specific Plan
Area for urban uses compliments regional policy reflected in the County’s 65/35 Land Preservation
Standard and its urban limit line. Under these policies, focusing development within the 35% of the
County identified as urban growth areas will relieve pressure to develop agricultural land and other
open space land in the remaining 65% of the County.
Greenbelt Alliance points to conservation easement requirements adopted by a small handful of
jurisdictions in California. In these limited instances agricultural land programs were largely used to
place conservation easements over agricultural land that is designated under the policies of the
applicable city or county general plan for long term agricultural use. These programs have been used
to implement local land use policies providing for the long term preservation of important
agricultural lands within that agency’s jurisdictions or sphere of influence. In this context,
agricultural conservation easements are used to reinforce a city or county’s land use and planning
policies as an adjunct to its general plan and zoning designations. They are a matter of local city or
County policy, and do not change the definition of mitigation under CEQA. It, thus, does not
follow that conservation easements constitute appropriate mitigation under CEQA for the
conversion of agricultural land resulting from development projects.
In fact, most of the ordinances and policies Greenbelt cites do not treat conservation easements as
CEQA mitigation. The stated purpose of the Brentwood ordinance (ordinance 17.730), is “to
implement the agricultural enterprise land conservation policies contained in the Brentwood general
plan” and is designed to preserve productive farmland “on lands designated for agriculture in the
city and/or county general plan.” §17.730.010. The purpose of the Davis ordinance (ordinance 40a)
is to work cooperatively with the counties of Yolo and Solano to preserve agricultural land in the
Davis planning area, which is not identified in the general plan as necessary for development, to
implement city general plan policies. §§40A.01.010, 40A.03.010. The Santa Clara LAFCO’s
Agricultural Mitigation Policies recommends provision of agricultural mitigation, including
conservation easements. §7. The Yolo County Local Agency Conservation Commission Agricultural
Conservation Policy refers to conservation easements as one method for implementing LAFCO
policy for preventing annexations that might lead to “premature conversion” of agricultural land to
other uses, and requires conservation easements as a condition of annexation of prime agricultural
lands. §§IVB, F. Although these ordinances and policies use the term “mitigation” none of them
state that they will provide mitigation that will implement CEQA’s standards for mitigation. The
City of Winters also has a general plan policy calling for conservation easements when agricultural
land is developed, and the City of Livermore has a specific plan calling for the same thing. It is
unclear from the documents Greenbelt attaches to its comment letter whether these documents treat
off-site conservation easements as CEQA mitigation or not. The one ordinance or policy that
Greenbelt alliance cites that implies that conservation easements are to be treated as mitigation
under CEQA is the city of Gilroy’s Agricultural Mitigation Policy. §1.02(A). The fact that this is the
only ordinance or policy in the entire state that Greenbelt can cite as treating conservation
easements as CEQA mitigation is compelling evidence that cities and counties generally do not treat
them as CEQA mitigation.

Chapter 2 – Response to Comments
2.0-24

Final Supplemental EIR
East Cypress Corridor Specific Plan
February 2009

Although the comment letter for Contra Costa LAFCO notes that purchase of agricultural
easements was suggested when LAFCO approved annexation of the Specific Plan area to the City
of Oakley, the LAFCO did not impose any such conditions on the annexation.
The question of whether conservation easements over other agricultural land constitutes mitigation
under CEQA has been addressed in two unpublished court of appeal decisions. Because the
opinions in these cases are not published, they do not establish binding legal precedent. However,
they do illustrate that these appellate courts do not agree that conservation easements over other
agricultural land constitutes mitigation under CEQA for the loss of agricultural land resulting from a
development project.
In Friends of the Kangaroo Rat v. California Dept. of Corrections, (Fifth District Court of Appeal, Aug. 18,
2003) the State Department of Corrections completed an EIR that concluded that the impact of
converting 480 acres of farm land to construct a prison could not be mitigated through funding of
conservation easements over other agricultural land. The Court of Appeal held that the
Department was correct in concluding that the impact of converting agricultural land to use for a
prison could not be mitigated with conservation easements over other land. The Court found that
the Department had correctly concluded that conservation easements would not reduce the loss of
agricultural land due to the project or create any new agricultural land. The Court therefore held
that offsite conservation easements would not constitute mitigation under CEQA and the
Department was therefore not required under CEQA to adopt such a mitigation measure.
Similarly, in County of Santa Cruz v City of San Jose (Sixth District Court of Appeal, March 27, 2003)
the court upheld the city’s determination not to adopt offsite conservation easements as CEQA
mitigation. The court agreed with the EIR’s finding that offsite conservation easements over
existing agricultural land would not provide mitigation because they would not compensate for the
loss of agricultural land due to the project, or replace the resources lost, because they would not
reduce the overall net loss of agricultural land due to the project. The court noted that while cities
and counties may adopt policies providing for the preservation of open space and agricultural land,
CEQA does not mandate that such policies be adopted as mitigation.
Also relevant to the analysis is the fact that the agricultural land within the Specific Plan Area
appears to have marginal value for agricultural production despite its designations on the FMMP
map. As the Draft SEIR notes, the existing agricultural use within the Specific Plan area is cattle
grazing, including limited irrigated pasture for cattle grazing. No cultivation of crops, orchards, or
other farming uses are currently occurring within the Specific Plan area. To qualify under one of the
three FMMP categories of Important Farmland, the land must have been used for irrigated
agricultural production or cropped during the four years prior to the mapping date. The land in the
Specific Plan area, however, has been used for cattle grazing, and growing hay used for cattle feed
and this has been the consistent pattern of use of this land for many years. Due to the relatively low
quality of the soils, on the site the land evaluation subscore under the LESA model was 23, which
barely qualifies as “significant” under the LESA model. Given the history of use of this land, and the
relatively low quality of the soils, it does not appear to be likely that it would be used in the future
for cultivation of crops if left undeveloped.
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It also must be noted that the County and the cities of Brentwood, Clayton, Oakley and Pittsburg
have obtained approval from the U.S. Fish & Wildlife Service and California Department of Fish &
Game for the East Contra Costa County Habitat Conservation Plan/Natural Communities
Conservation Plan. Under the HCP/NCCP, any development in Oakley will be required to pay a
per-acre fee towards the land acquisition and other goals of the HCP/NCCP. The Specific Plan is
subject to the HCP/NCCP, so this per-acre fee is required of each developed acre within the
Specific Plan. While the purpose of the HCP/NCCP is to protect and manage undeveloped land as
habitat for threatened and endangered species, the HCP/NCCP will conserve a large amount of
agricultural land in Eastern Contra Costa County. The identified land is located in East Contra
Costa County within the area of the County identified for preservation under the County’s 65/35
Land Preservation Plan. Of the approximate 80,000 acres targeted for acquisition by the
HCP/NCCP, over 95% is classified prime farmland, farmland of statewide importance, unique
farmland, farmland of local importance, or grazing land.
Thus, as explained in the DEIR, adoption of the Specific Plan will advance the long-term
Countywide strategy for conserving agricultural resources in two ways: First, by providing for
development in a designated urban development area -- the East Cypress Corridor area -- it will
reduce the pressure for growth and development of agricultural land consistent with the County’s
65/35 Land Preservation Plan. And second, through the requirement that development within the
Specific Plan Area fund acquisition of land to be protected under the HCP/NCCP -- a program that
the County is participating in and was agreed to -- it will reinforce existing County policy under the
provisions of the County’s 65/35 Land Preservation Standard. For these reasons, implementation
of the Specific Plan will help to reduce the long term cumulative loss of agricultural land in Contra
Costa County.
The Draft SEIR concludes no mitigation measures are available that would compensate for, or
otherwise mitigate, the loss of agricultural land due to conversion of the Specific Plan area to
developed uses. As a result, the DEIR found that the impact resulting from conversion of
important farmland in Planning Areas 1, 3, and 4 remains a significant impact.
Finally, Greenbelt Alliance contests the EIR’s finding that conversion of Important Farmland within
Planning Areas 2, 5 and 6 is less than significant. The reasons for this determination are explained
in the Draft SEIR. Planning Area 2 and 5 were approved for residential development by Contra
Costa County as part of the Summer Lake development, before the site was annexed to the city.
CEQA review for the Summer Lake project, including its impacts on agricultural land, was
completed by the County before it approved the project. No new impact to agricultural resources
will occur within Planning Area 2. The site has been graded, and no agricultural uses currently exist
on the site. No new impact will occur within Planning Area 5 either and it is currently being
developed. As for Planning Area 6, the area comprises existing residential and agricultural uses to be
maintained and served by new public facilities and services planned to be provided as part of the
development of the Specific Plan. Only 38 acres within Area 6 are identified as Important
Farmland. These 38 acres are fragmented and have not been used for any appreciable level of
agricultural production. In addition these lands are not planned for development under the specific
plan.
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Letter 3: Mr. and Mrs. Dennis Gilreath
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Summary of comment 3-1. The commenter states East Cypress Road is damaged and needs repair
before any additional development occurs.
Response: This comment is outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, the comment does not provide specific information to the location or type of damage
that exists on East Cypress Road or recommend the improvements that are needed. If the comment
is referring to upgrades and improvements necessary to East Cypress Road to accommodate vehicle
traffic associated with the development of the East Cypress Corridor Specific Plan, improvements to
East Cypress Road from Jersey Island Road to Bethel Island will be completed by the developers of
the East Cypress Corridor Specific Plan or Shea Homes, the developer of Summer Lakes. The
developers of the East Cypress Corridor Specific Plan and the Summer Lakes projects are
conditioned to complete road improvements to East Cypress Road to accommodate project traffic.
The City will require the developers to construct the necessary improvements to East Cypress Road
in compliance with adopted conditions of project approval.
In terms of general street maintenance, the City of Oakley has a street maintenance program and
regularly monitors city streets. The City provides street maintenance and repairs to city streets,
including East Cypress Road, to provide safe roadways. According to the City’s Public Works
Department, East Cypress Road meets the requirements for a safe public roadway. If at any time
East Cypress Road requires repairs or improvements to meet minimum City street standards the
necessary repairs and/or improvements will be completed.
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Letter 4: Kingsley Bogard Thompson, L.L.P. (for Knightsen School District)
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Summary of comment 4-1. The commenter states the Knightsen School District (along with the
Knightsen Community Well and various other existing domestic wells) all draw from the same
aquifer that the Diablo Water District will draw from to serve the ECCSP and neither the ECCSP
EIR nor the Draft SEIR examine impacts on the aquifer or overall water supply to the area.
Response: These comments are outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, the recirculated ECCSP Draft EIR addresses groundwater supply and the potential
effects of well pumping on other wells, and that analysis extends to wells in the Knightsen area. See
recirculated ECCSP Draft EIR, pages 2-8, 18-21, and Appendix A, pages 4-5 to 4-6. The ECCSP
Final EIR’s responses to comments also addresses the issues raised by the District in responses 4811, 48-12, and 48-13. See also response 12-2.
It should also be noted that City staff consulted with Diablo Water District staff and confirmed that
DWD has no plans to supply water from the Knightsen Well to anywhere in Oakley and DWD is
not planning plans for a pipeline from the Knightsen Well to Oakley.
Summary of comment 4-2. The commenter states that the safety and interests of the District’s school
children have not been considered.
Response: This comment is outside the scope of the SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, this comment on the Draft SEIR is addressed as described in response 4-1, above.
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Letter 5: Dee Kerry
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Summary of comment 5-1. The commenter is concerned that Dutch Slough Road is not wide enough
for fire trucks, the cars that park along both sides of Dutch Slough Road are deteriorating the road
crown, and residents along Dutch Slough Road need a second access route in case of emergencies.
The commenter suggests the project consider the development of New Dutch Slough Road as a
secondary emergency access road for Dutch Slough residents.
Response: This comment is outside the scope of the Draft SEIR, which is limited to a discussion and
analysis related to impacts to agricultural resources and the impacts of stationary source emissions.
Furthermore, this comment letter does not raise any issues relating to the project because project
traffic is not expected to use Dutch Slough Road. As noted in Ms. Kerry’s letter, the EIR for the
Specific Plan explains that, in the event this area is annexed to the City, the City will examine Dutch
Slough Road with respect to safety, hazards, emergency access and level of service to determine the
need for potential improvements or relocation of the road. However, the City currently has no
plans to annex this area.

Chapter 2 – Response to Comments
2.0-37

Final Supplemental EIR
East Cypress Corridor Specific Plan
February 2009

Letter 6: Contra Costa County Local Agency Formation Commissions (LAFCO)
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Summary of comment 6-1. LAFCO states that it submitted a letter dated November 26, 2007 in
response to the SEIR Notice of Preparation and in that letter made comments relating to the
following: 1) loss of agricultural land and open space lands; 2) infrastructure including the proposed
levee system; 3) timely and available supply of water; and 4) environmental justice. In LAFCO’s
October 24, 2008 letter in response to the SEIR they acknowledge that Areas I and II of the ECCSP
were annexed into Oakley and that annexation of Area III was withdrawn. LAFCO acknowledges
that should the City of Oakley wish to annex all or a portion of Area III in the future that LAFCO
would rely on the City’s environmental document for that annexation.
Response: The comment letter from the Contra Costa Local Agency Commission provides
suggestions for the information that should be contained in any CEQA document prepared to
support any future boundary change for the East Cypress Corridor Specific Plan area. The
comment points out that in the event such an application is prepared, the LAFCO would be a
Responsible Agency under CEQA, and any CEQA document prepared to support any such future
boundary change application would have to evaluate such a boundary change.
No boundary change is currently proposed. In the event a boundary change is proposed, further
CEQA review will occur to the extent necessary to provide a legally adequate environmental
evaluation of the proposed boundary change.
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Letter 7: Transamerica Mineral Company
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Summary of comment 7-1. The commenter is requesting the ECCSP include two additional natural gas
well sites along the west side of Bethel Island Road.
Response: These comments are outside the scope of the Draft SEIR, which is limited to a discussion
and analysis related to impacts to agricultural resources and the impacts of stationary source
emissions.
Furthermore, these comments on the Draft SEIR were previously submitted by the commenter as
comments on the ECCSP EIR. The ECCSP Final EIR’s responses to comments address the
comments raised by the commenter in responses 10-1 to 10-24.
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Letter 8: Knightsen Town Community Services District
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Summary of comment 8-1. The commenter references the discussion and analysis of post construction
(operational) area-source emissions combined with vehicle emissions on page 3.2-5 of the Draft
SEIR and suggests an alternative alignment of the extension of Bethel Island Road toward Highway
4 near Discovery Bay could conceivably address concerns of the City of Oakley and adjoining
communities for the betterment of East County.
Response: The Draft SEIR estimates both mobile and area sources emissions generated by the project
and determines whether or not the estimated emissions meet BAAQMD significance thresholds.
The commenter suggests an alternative alignment of the extension of Bethel Island Road south of
the project site different than the alignment proposed by the project. Under CEQA, an agency is
only required to consider alternatives to the project as a whole, and need not evaluate in an EIR
alternatives to parts of the proposed project, such as a different road alignment. Furthermore, the
comment points to no information indicating that the road alignment proposed by the comment
would reduce or eliminate mobile source air emissions. In fact, it appears that the proposed
alternative route would not reduce emissions in comparison to the proposed extension of Bethel
Island Road because the proposed extension of Bethel Island Road would provide a direct
connection between Bethel Island Road and Byron Road. In contrast, the suggested Bixler
extension would provide a much longer, indirect connection to Bethel Island Road. The other
alignment proposed by the comment, a direct connection from Bixler to Bethel Island Road, would
also not significantly reduce mobile sourced emissions, and would entail development of a road
connection across a wide swath of open space, while the proposed alignment would develop
significantly less open space land. In addition, the proposed alternative route is partially within
unincorporated Contra Costa County and is not consistent with the County’s adopted General Plan.
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Letter 9: State of California Delta Protection Commission
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Summary of comment 9-1. The commenter notes the project site is located within the Secondary Zone
of the Legal Delta; therefore, the project approval process is not subject to the Commission. The
commenter also states the EIR should address potential impacts to Primary Zone resources resulting
from activities in the Secondary Zone.
Summary of comment 9-2. The commenter makes reference to two Delta Commission policies, Policy
6 and Policy 7. These policies address agricultural lands and agricultural conservation.
Summary of comment 9-3. The commenter makes reference to two Delta Commission policies, Policy
2 and Policy 8. Policy 2 suggests that local government general plans and zoning codes shall
strongly promote agriculture as the primary land use in the Primary Zone along with promoting
open space and recreational uses that do not conflict with agricultural land uses. Policy 8 suggests
that local government policies for the mitigation of adverse environmental impacts under CEQA
may allow mitigation beyond county boundaries such as mitigation banks.
Response: The comment letter for the Delta Protection Commission suggests that the CEQA analysis
of the proposed project should address potential impacts to the primary zone of the Delta resulting
from activities in the Secondary Zone. The letter describes certain policies of the Delta Protection
Commission’s Land Use and Resource Plan for the Primary Zone. However, as the Commission’s
letter acknowledges, the Specific Plan Area is in the Secondary Zone, rather than the Primary Zone.
As a result, the cited policies do not apply to the Specific Plan. Without explanation, the
Commission also attaches to its letter comments dated February 2, 2006 and October 13, 2005.
However, these comment letters were addressed in the ECCSP Final EIR in responses 50-1 to 50-2.
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Letter 10: State of California Governor’s Office of Planning and Research, State
Clearinghouse and Planning Unit
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Summary of comment 10-1. The State Clearinghouse forwarded to the City of Oakley comments on the
Draft SEIR they received from selected state agencies.
Response: The City acknowledges receipt of the forwarded comments and has provided written
responses in the Final SEIR to the extent such responses raise new issues within the scope of the
SEIR.
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