O_A_ KLEY Agenda Date: 09/12/2017

Agenda Item: 3.7

CALIFORNIA STAFF REPORT
Date: September 5, 2017
To: Mayor and City Council Members
From: Derek P. Cole, City Attorney
Cc: Bryan H. Montgomery, City Manager; Elizabeth M. Perez, Assistant City Attorney;

William R. Galstan, Special Counsel; Joshua McMurray, Planning Manager

Subject: Adopt a Resolution Approving an Amendment to the Gilbert Property Subdivision
Tract Map (Subdivision 9033), Final Development Plan and Final Phasing Plan
and Adopt an Addendum to the Gilbert Property Environmental Impact Report.
The Gilbert property is regarding 120-acres, located at the northeast corner of the
Sellers Avenue and East Cypress Road intersection.

FOR CONSIDERATION AT THE CITY COUNCIL MEETING ON SEPTEMBER 12, 2017

Summary and Recommendation

DeNova Homes is requesting minor amendments to its previously approved entitlements. The
amendments would result in the addition of 75 lots to an approved development of 506 lots (for a
total of 581 lots) on what is known as the “Gilbert Property.” This amendment would not affect
any other aspect of the approved development, including in particular its street layout.

DeNova has previously filed a government claim against the City regarding the City's
interpretation of a fee-credit resolution in effect at the time of the latest amendment to the
development agreement for the Gilbert Property. Approval of the amendments requested within
would effectively result in a resolution of DeNova’s and the City’s legal disputes encompassed in
DeNova's claim.

The City Attorney recommends the City Council approve the actions as stated within.

Project Description and Analysis

Location and Surrounding Uses — The 120-acre Gilbert Property is located in the northeast
corner of the Sellers Avenue and East Cypress Road intersection. It is surrounded by the
existing Emerson Ranch subdivision to the west, East Cypress Road to the south, Contra Costa
Water District canal to the north, and Dutch Slough to the east. A portion of the future 55-acre
Oakley Regional Community Park sits north of the canal.

Existing Approvals — The Gilbert Property was the subject of a development agreement
approved on July 14, 2003 (City Council Ordinance No. 06-03) and entered into on August 14,
2003 by and between the City of Oakley and the Mark E. Gilbert Administrative Trust. The P-1

- District with Final Development Plan, Vesting Tentative Map, Design Review and Tree Removal
Permit were approved in November of 2007. The Gilbert Property Subdivision 9033




Environmental Impact Report (SCH# 2007012075) was also certified at that time. Minor
amendments were made to the Final Development Plan in 2013. The Development Agreement
was also amended to extend its lifetime until 2025.

The present developer of the Gilbert Property is DeNova Homes.

Denova’s Government Claim

Between June 2011 and September 2015, the City had in effect a temporary fee-reduction
program for certain residential impact fees, the intent of which was to incentivize residential
development during a depressed housing market. In its government claim, DeNova argues that
because its Development Agreement was extended when this program was in place, the
reduced fee amounts under that program essentially vested, along with the other entitlements
the Development Agreement conferred. The City disputes this interpretation, which turns on the
reading of certain defined terms within the Development Agreement.

The proposed actions described within would eliminate the need for DeNova and the City to
submit their competing positions for resolution by the courts. Effectively, DeNova will agree to
pay the full amount of the impact fees applicable at this time if it can increase the number of
developable units within the Gilbert Property to 581 from 506. The street layout would not
change as a result of such increase. About 300 of the lots would be reduced in size to make
room for the increased number of units.

As part of this minor project alteration, DeNova Homes has agreed to implement additional
measures, which are included as project conditions of approval. These are:

e Annexation of the Gilbert Development into the City’'s Community Facilities District for fire-
protection services; and

o Gilbert will agree to complete an extension of East Cypress Road beyond its project
boundary (in addition to the road widening it is already obligated fo complete as part of
the project approvals).

Proposed Actions

To accomplish the above, DeNova has presented an amendment to the Gilbert Subdivision
Tract Map (Subdivision 9033), Final Development Plan and Final Phasing Plan, which are
attached as exhibits to the proposed Resolution. An addendum fo the Gilbert Property
Environmental Impact report has also been prepared to document that none of the conditions for
reopening environmental review under CEQA (through a subsequent or supplemental
environmental impact report) are necessary.

Recommendation

The City Attorney recommends that the City Council adopt the proposed resolution approving an
amendment to the Gilbert Property Development Agreement and adopt an amendment to the
Gilbert Property Environmental Impact Report.

Attachments
1. Proposed Resolution with Exhibits A - D




Attachment 1

RESOLUTION NO. XX-17

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF OAKLEY
CONFIRMING THE APPLICATION OF CURRENT DEVELOPMENT FEES FOR
THE COMPLETION OF DEVELOPMENT OF THE GILBERT PROPERTY
SUBDIVISION 9033

WHEREAS, to fully and finally resolve the issues raised in correspondence filed
on behalf of DeNova Homes, Inc., East County Communities, LLC, Contra Costa
County Communities, LLE, and Civic Property Group, Inc. {collectively, “Developer”)
dated March 28, 2016 regarding applicable development fees for the approved
residential development of the Gilbert Property, Developer has agreed that the currently
applicable fees will be charged for all units included in the amended Final Development
Plan for the Gilbert Property, and the City has agreed to approve the amended Final
Development Plan.

FINDINGS
WHEREAS, the City Council of the City of Qakley finds as follows:

A. Developer has agreed to pay currently applicable fees for all units included
in the amended Final Development Plan for the Gilbert Property (attached hereto
as Exhibit A); and

B. Developer has submitted an amended Tentative Tract Map (Subdivision
Map 9033) (attached hereto as Exhibit B) to conform to the amended Final
Development Pian; and

C. Developer has submitted a Final Phasing Plan (attached hereto as Exhibit
C) to likewise conform to the amended Final Development Plan; and

D. An Addendum prepared pursuant to the California Environmental Quality
Act (attached hereto as Exhibit D) to evaluate the potential environmental
impacts of completing the amended Final Development Plan in relation to the
previously-approved project, confirms that there are no new or worse significant
adverse impacts associated with development of the project as set forth in the
amended Final Development Plan, with conforming amendments to the Tentative
Tract Map and Final Phasing Plan, and accordingly that no further CEQA review
is required pursuant to Section 21166 of the California Public Resources Code;
and

NOW, THEREFORE, the City Council of the City of Oakley does resolve as
follows:

1. The City hereby approves the Addendum in compliance with the California
Environmental Quality Act; and
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2. To fully and finally resolve the issues raised by Developer in
correspondence dated March 28, 2016 regarding applicable development fees
for the approved residential development of the Gilbert Property, DeNova has
agreed that the currently applicable fees will be charged for all units included in
the amended Final Development Plan for the Gilbert Property, and the City has
agreed to approve the amended Final Development Plan; and

3. All facilities constructed by Applicant that are eligible for reimbursement
under the City's Traffic Impact Fee program shall be reimbursed by City at the
costs identified in the current fee update adopted by the City.

4, Prior to filing a final map, Applicant shall form and annex into a City-wide
Community Facilities District to be established for providing funding to support
the East Contra Costa Fire Protection District.

5. The City hereby approves the amended Final Development Plan (Exhibit
A), amended Tentative Tract Map (Subdivision Map 9033) (Exhibit B), and Final
Phasing Plan (Exhibit C); provided, however, that Developer shall pay currently
applicable development fees for each such residential unit built on the Gilbert
Property.

PASSED AND ADOPTED by the City Council of the City of Oakley at a mesting
held on the 12t of September, 2017 by the following vote:

AYES:
NOES:
ABSENT:
ABSTENTIONS:
APPROVED:

Sue Higgins, Mayor Date

ATTEST:

Libby Vreonis, City Clerk Date
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Exhibit B
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